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Il Caso

Le magni!che strette maglie e progressive della rete 
“gratuita”

È XQD�YHULWj�HOHPHQWDUH��FRVu�HOHPHQWDUH�FKH�SDUH�TXDVL�LQYLVLELOH��(�QHL�IDWWL�OR�q�VWDWD��OR�q�H�FRQWLQXHUj�DG�HVVHUOR�D�OXQJR��PDOJUDGR�
RJQL�WHQWDWLYR�GL�ULYHODUOD�
'RSR�O·DYYHQWR�GL�,QWHUQHW��LQVLHPH�DO�GLVFKLXGHUVL�GL�PRQGL�YLU-

WXDOL�D�LPPDJLQH�H�VRPLJOLDQ]D�GHL�UHDOL�R�WDORUD�IUD�HVVL�LQWHUVHFDWL��DOOR�
straordinario ed esaltante potere di connessione e alla sensazione di padro-
QDQ]D�JOREDOH��VRQR�FUHVFLXWH��QHJOL�DQLPL�XPDQL��GXH�GHYLDQWL�FRQYLQ]LRQL�
SVHXGR�OLEHUWDULH��OD�OLEHUWj�GL�SRWHU�IDUH�LQ�UHWH�WXWWR�FLz�FKH�VL�GHVLGHUD�
IDUH�QHOOD�YLWD��LYL�LQFOXVR�FLz�FKH�QHOOD�YLWD�LO�GLULWWR�YLHWD��H�OD�OLEHUWj�GL�
“apprendere” (nel polisenso di acquisire conoscenza e di appropriarsi di 
WXWWR�FLz�FKH�OD�UHWH�RŲUH��QDWXUDOPHQWH�VHQ]D�SDJDUOR���'HÀQLUHPR�OH�GXH�
OLEHUWj�FRPH��ULVSHWWLYDPHQWH��libertà potestativa e libertà appropriativa. Il 
WUDWWR�FRPXQH�D�HQWUDPEH��ROWUH�DOO·DOOXFLQD]LRQH�FRJQLWLYD�GL�FXL�VRQR�ÀJOLH��
q�GL�WLSR�VRJJHWWLYR��1HO�VHQVR�FKH�OH�GXH�OLEHUWj�VRQR�SL��R�PHQR��GLFLDPR��
DVVDL�PHQR�FKH�SL���HTXDPHQWH�FRQGLYLVH�IUD�FKL�FRVWUXLVFH�OD�UHWH�ULHPSLHQ-
GROD�GL�FRQWHQXWL�H�FKL�QDYLJD�IUXHQGRQH��3HU�TXDQWR�RJJL�TXHVWR�GLVWLQJXR�
DSSDLD�GHFLVDPHQWH�VIXPDWR�JUD]LH�DO�IDWWR�FKH�FLDVFXQR�ULHPSLH�H�QDYLJD��

Privacy e PCS: dal caso Facebook  
allo sgretolamento del concetto di gratuità 
del dato personale
(ƝƙƜƙƟ�*ƙƢƙƞƟ
$YYRFDWR�LQ�0LODQR�²�0DQDJLQJ�3DUWQHU��6WXGLR�*KLGLQL��*LULQR�	�$VVRFLDWL�²�'RFHQWH�&82$�
)LQDQFH�²�JLj�0HPEUR�GHOO·$UELWUR�%DQFDULR�)LQDQ]LDULR��&ROOHJLR�GL�0LODQR�H�&ROOHJLR�GL�
&RRUGLQDPHQWR�¬

)ƢƑƞƓƟ�(ƣƤƢƑƞƗƕƢƟƣ
$YYRFDWR�LQ�0LODQR�²�3DUWQHU��6WXGLR�*KLGLQL��*LULQR�	�$VVRFLDWL�²�JLj�0HPEUR�GHOO·$UELWUR�
%DQFDULR�)LQDQ]LDULR��&ROOHJLR�GL�0LODQR�H�&ROOHJLR�GL�&RRUGLQDPHQWR�
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XQD�GLŲHUHQ]D�ULPDQH�²�FRPH�ULPDQHYD�QHOOH�YHFFKLH�ERUVH�DOOH�JULGD��GRYH�
DOO·DULVWRFUD]LD�GHOOH�FRUEHLOOH�V·DűDQFDYD�LO�´SDUFR�EXRLµ��/D�GLŲHUHQ]D�VWD�
QHO�IDWWR�FKH�DOFXQL�VRQR�SL��´ULHPSLWRULµ�GL�DOWUL�PHQWUH�OD�VWDOOD�ERYLQD�q�
HQRUPHPHQWH�SL��DŲROODWD�
/D�OLEHUWj�SRWHVWDWLYD�q�XQD�SHUFH]LRQH�LQ�SURJUHVVLYR�GHFOLQR��3L��YROWH��H�
SHU�QHFHVVDULD�IRUWXQD��TXDQGR�LO�IDWWR�PDQGD�LQ�IUDQWXPL�OD�UHDOWj�LUUHDOH�
GHL�SL[HO�GRYH�VL�q�FRQVXPDWR�XQ�LOOHFLWR��LO�PRQGR�YHUR�SUHYDOH�UHVWLWXHQGR�
OD�SHVDQWH�ULVSRVWD�´ÀVLFDµ�DO�YLUWXDOLVPR�FKH�SHQVDYD�GL�DYHUOD�VRSUDYDQ-
]DWD��,O�FKH�QRQ�VFRQFHUWD�VH��FRPLQFLDQGR�FRVu�D�VYHODUH�XQ�SH]]R�GL�YHULWj��
VL�ULFRQGXFH�OD�UHWH�DOOH�VXH�YHUH�UDGLFL�H�DOOR�VFKHPD�UD]LRQDOH�QHO�TXDOH�
HVVH�DŲRQGDQR��/D�UHDOWj�YLUWXDOH�q�XQ�FRQFHWWR�ULVWUHWWR�DOOD�VLPXOD]LRQH�
GHL�FRPSRUWDPHQWL��DOOD�IDQWDVLD��DO�JLRFR��6LQWHWL]]DQGR�EUXWDOPHQWH��XQ�
YLGHRJDPH�R�HVSHULHQ]H��DQ]L��experiences��FRQVLPLOL��0D�LO�YLUWXDOH�FKH�
DPELVFH�D�ULSURGXUUH�LO�UHDOH�� LO�YHUR�UHDOH��QRQ�TXHOOR�OXGLFR�RG�RQLULFR��
QHFHVVDULDPHQWH�GHYH�VFRQWDUH�OH�VWHVVH�UHJROH�GHOOD�ÀVLFD�WHUUHQD��LQ�TXH-
VWR�VHQVR��,QWHUQHW�QRQ�q�FKH�XQD�ULIUD]LRQH�GHO�PRQGR�UHDOH��XQD�VXD�²�VH�
VL�YXROH�²�SURVSHWWLYD�RORJUDPPDWLFD��SHU�TXDQWR�DOWR�VLD�LO�VXR�OLYHOOR�GL�
GHÀQL]LRQH��HVVD�UHVWD�SXU�VHPSUH�XQ�VLPXODFUR�FKH��DOO·DWWR�SUDWLFR��GHYH�
misurarsi con gli stessi limiti del mondo materiale. La commissione di reati 
SL��R�PHQR�JUDYL��JOL�DWWL�GL�DEXVLYLVPR�EDQFDULR�R�ÀQDQ]LDULR��SUDWLFKH�
FRPPHUFLDOL�VFRUUHWWH�R�YLROD]LRQL�SULYDF\�QRQ�WURYDQR�LQ�,QWHUQHW�Qp�XQD�
JLXVWLÀFD]LRQH�Qp�XQ·DWWHQXDQWH��VHPPDL��QHO�FRQIURQWR�FRQ�OD�UHDOWj�� OH�
PRGDOLWj�GL�UHWH�SRVVRQR�DJJUDYDUH�OD�SRUWDWD�GHOO·LOOHFLWR�SURSULR�D�PRWLYR�
dell’apparente e subdola impalpabilità che le connota.
5HVWD�LQYHFH�SHUHQQHPHQWH�LQ�DXJH�OD�OLEHUWj�DSSURSULDWLYD1. È innegabile 
FKH�OD�UHWH�DEELD�PROWLSOLFDWR�OH�RFFDVLRQL�GL�FRQRVFHQ]D��GL�LQIRUPD]LRQH�H�
GL�DFFXOWXUDPHQWR��WUDVFXUDQGR�O·LQHYLWDELOH�HŲHWWR�FROODWHUDOH�GHOOD�SURGX-
]LRQH�D�FLFOR�FRQWLQXR�GL�EXIDOH��HXIHPLVWLFDPHQWH�FKLDPDWH�fake news���&RVu�
FRPH�VDUHEEH�LQWHOOHWWXDOPHQWH�GLVRQHVWR�QHJDUH�FKH��VSHVVR��WDOL�RFFDVLRQL�
VLDQR�UHVH�SRVVLELOL�GD�XQ·HŲHWWLYD�PHVVD�D�GLVSRVL]LRQH�JUDWXLWD�GL�FRQWHQXWL�
da parte di produttori che chiedono all’utente o proprio nulla o null’altro 
VH�QRQ�GL�WROOHUDUH�TXDOFKH�SXEEOLFLWj�JHQHULFD��SHUDOWUR�DJHYROPHQWH�HOL-
PLQDELOH�FRQ�VLVWHPL�GL�EORFFR�SDULPHQWL�D�FRVWR�]HUR���VLWL�GL�LQIRUPD]LRQH�
SXEEOLFD�H�OLEHUD��FRPH�TXHOOL�GL�DJHQ]LH�VWDPSD�R�GL�WDOXQL�TXRWLGLDQL��

1 Esclusi i casi in cui la stessa degeneri in fenomeni criminali che la riconducono nel solco 
H�YHUVR�LO�GHVWLQR�GHOOD�OLEHUWj�SRWHVWDWLYD��FRPH�WLSLFDPHQWH�DFFDGH��FLWDQGR�XQ�HVHPSLR�
DXWRHYLGHQWH��QHL�IHQRPHQL�GL�SLUDWHULD�VX�PDWHULDOL�SURWHWWL�GD�FRS\ULJKW��$OOXGHQGR�DOOD�OLEHUWj�
DSSURSULDWLYD�LQWHQGLDPR�HVFOXGHUH�O·DSSURSULD]LRQH�QHO�ODWR�VHQVR�SHQDOLVWLFR�GHO�WHUPLQH�H�
ULIHULUFL�DO�GLŲXVR�FRQYLQFLPHQWR�GL�OLEHUD�H�JUDWXLWD�DSSUHQVLRQH�GL�FLz�FKH�VWLD�LQ�UHWH�H�LO�FXL�
sfruttamento non richieda controprestazioni o altri obblighi.
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VLWL�DFFDGHPLFL�R�SURIHVVLRQDOL�� OD�VWHVVD�:LNLSHGLD��SXU�FRQ�WXWWL� L� OLPLWL�
GHOOD�SLHQD�DWWHQGLELOLWj�GL�WDOXQL�FRQWHQXWL��QH�VRQR�L�SL��OLPSLGL�HVHPSL��
/LPSLGL�DQFKH�SHUFKp�WUDVSDUHQWL��WDORUD�H�QHSSXU�FRVu�VSHVVR�ULFKLHGRQR��
VHQ]D�SHUDOWUR�FRQGL]LRQDUH�OD�IUXL]LRQH�GHL�FRQWHQXWL��SLFFROH�GRQD]LRQL�GL�
VRVWHJQR��LO�FKH�HVFOXGH�O·LPSRVL]LRQH�GL�TXDOVLYRJOLD�YLQFROR�VLQDOODJPDWLFR�
fra produttore e utente. 
I termini del discorso mutano nel momento in cui al rapporto sito-utente si 
VRVWLWXLVFD�LO�UDSSRUWR�JHVWRUH�GL�VRFLDO�XWHQWH��(�TXL�YHQLDPR�DOOD�VHFRQGD�
SDUWH�GL�YHULWj��TXHOOD�HOHPHQWDUH�H�LQYLVLELOH�FXL�VL�DFFHQQDYD�LQ�HVRUGLR��
/H�UHWL�VRFLDOL�GHSRQJRQR�IUD�OH�PDQL�GL�RJQL�LQGLYLGXR�OH�FKLDYL�G·XQ�VRJQR��
SRWHU�HVLVWHUH�QHO�PRQGR�HG�HVVHUH�YLVWR��OHWWR��DVFROWDWR�R�FRQWHVWDWR��DSSUH]-
zato o odiato ma comunque esistere�²�FRPH�JLj�2VFDU�:LOGH�QRQ�PDQFDYD�
G·DQQRWDUH�FRQ�XQ�DIRULVPD�GLYHQXWR�LO�JUDQLWLFR�FUHGR�GL�TXDOVLDVL�D]LRQH�
politica o pubblicitaria2. Il leggendario quarto d’ora di celebrità di Warhol3 
VL�HVSDQGH�SHU�XQ�WHPSR�H�SHU�XQR�VSD]LR�SRWHQ]LDOPHQWH�LQÀQLWL�H�VHQ]D�
QHSSXUH�²�HFFRFL�DO�SXQWR�²�FKH�L�EHQHÀFDWL�GHEEDQR�YHUVDUH�LQ�FRQWURSDUWLWD�
DOFXQFKp��,O�social network�YLHQH�SUHFLVDPHQWH�SHUFHSLWR�FRPH�XQ�EHQHIDWWRUH�
XQLYHUVDOH�FKH�WXWWR�Gj�H�QXOOD�FKLHGH��
6L�SRQH�SHUFLz�OD�GRPDQGD�GL�IRQGR�FXL�QHVVXQ�XWHQWH�WHQGH�PDL�D�GDUH�
ULVSRVWD�R��PHJOLR��SUHIHULVFH�QRQ�FHUFDUOD��LQ�TXDOH�PRGR�XQ·D]LHQGD��RVVLD�
XQ�VRJJHWWR�FKH�LVWLWX]LRQDOPHQWH�RSHUD�SHU�ÀQL�GL�OXFUR��GRYUHEEH�FHGHUH�
XQ�VHUYL]LR��DFFHVVR�DG�XQD�SLDWWDIRUPD�LQWHUFRQQHVVD�H�GL�SHU�Vp�SUHVX-
mibilmente molto dispendiosa) a costo zero? Nessuno può lucrare senza 
FRUULVSHWWLYL��&RPH�PDL��DOORUD��OD�SL��SDUWH�GHL�social appartengono a colossi 
LPSUHQGLWRULDOL�FKH�YDOJRQR�PLOLDUGL"�
/D�VEULJDWLYD�QRQ�ULVSRVWD�GHOOD�YXOJDWD�q��VL�SDJDQR�FRQ�OD�SXEEOLFLWj��&HUWR��
PD�TXDOH�SXEEOLFLWj"�/H�UHWL�VRFLDOL��VH�QRQ�PDUJLQDOPHQWH��QRQ�GLŲRQGRQR�
DXWR�UpFODPH�Qp�RVSLWDQR�EDQQHU�JHQHULFL�EHQVu�YLYRQR�GL�SXEEOLFLWj�PLUD-
WD��/D�ORUR�YHUD�ULFFKH]]D��LO�SULPDULR�asset aziendale è la disponibilità dei 
dati dell’utenza. La regola aurea dei social�QRQ�q�LO�EORFFR�G·DFFHVVR��PD�XQ�
LQFRQGL]LRQDWR�DFFHVVR�SDU]LDOH��SHU�SURVHJXLUH�LO�TXDOH��SHU�FRQRVFHUH�LO�
UHVWR��RFFRUUH�SURFHGHUH�DOO·DGHVLRQH�FRPSOHWD�PHGLDQWH�XQD�UHJLVWUD]LRQH��
7HFQLFD�QRQ�GLYHUVD��VLD�SXU�VX�VFDOD�EHQ�SL��ULGRWWD��GL�PROWL�VLWL�GL�DOWUD�
QDWXUD��OXGLFL�R�FRPPHUFLDOL�HVVL�VLDQR��LO�teaser��OD�demo e quindi l’accesso 
SLHQR��*Lj��PD�D�TXDOH�SUH]]R"�

2 “There is only one thing in the world worse than being talked about, and that is not being talked 
about” (da Il ritratto di Dorian Gray).
3�3HUPHWWHQGRFL�TXL�GL�ULQYLDUH�DO�QRVWUR�Alla ricerca dei dati perduti��LQ�TXHVWD�Rivista����������
p. 70-71.
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/D�SL��SDUWH�GHL�VLWL�FRUUHWWDPHQWH�FKLHGH�GHQDUR��XQ�DEERQDPHQWR��XQD�
FDUWD�YLUWXDOH�GL�FRQVXPR�R�O·DFTXLVWR�VWHVVR�GL�EHQL��H�FRPPHUFH���4XHOOL�
FKH�QRQ�FKLHGRQR�XQ�FRUULVSHWWLYR�FKLHGRQR�GDWL��/H�UHWL�VRFLDOL��DOPHQR�OH�
SL��SRWHQWL��RSWDQR�SHU�OD�VHFRQGD�VROX]LRQH��,O�YHUR�SUH]]R�q�LO�IDWWR�VWHVVR�
di un ingresso che comporti il denudamento identitario e comportamentale 
dell’utente e il trasferimento al gestore di ogni sua intimità. Non tanto i 
QRPL��L�FRJQRPL��OH�LPPDJLQL��L�VRFLDO�KDQQR�OD�JHQHURVD�DELWXGLQH�GL�QRQ�
FRQWUROODUH�WURSSR�OH�DSSDUHQ]H��EHQVu�OH�LGHH��OH�VFHOWH�H�OH�SDUROH��L�JHVWL��
L�JXVWL�H�L�JXDVWL��OH�SUHGLOH]LRQL�H�OH�DPEL]LRQL��OH�YLUW��H�L�YL]L��OH�DQVLH�H�OH�
SDXUH�HG�RJJL��JUD]LH�DG�DOJRULWPL�LQWHOOLJHQWL�PD�VRSUDWWXWWR�DJHYRODWL�GD�
XQ�OLQJXDJJLR�RPRORJDWR�H�LOOHWWHUDWR��ÀQDQFKH�LO�PRGR�GL�HVSULPHUVL�D�IUDVL�
prefabbricate (spesso suggerite in forma preconfezionata dalle piattaforme) 
R�GL�IDUIXJOLDUH�YLD�emoticon. 
/D�GLVSRQLELOLWj�GL�TXHVWL�GDWL�JDUDQWLVFH�ULWRUQL�HFRQRPLFL�LPSUHVVLRQDQWL��
D�WDFHU�G·DOWUR�H�SHU�TXDQWR�TXL�ULOHYD��LO�SUH]]R�SDJDELOH�GD�LPSUHVH�WHU]H��
che ambiscano ad ampliare il loro parco clienti conoscendone in anticipo 
JOL�RULHQWDPHQWL��UDJJLXQJH�OLYHOOL�LQHJXDJOLDELOL��
,Q�TXHVWD�´SUH�YLVLRQHµ�LO�EXVLQHVV�QRQ�q�GLVWXUEDWR�GDOO·HVLVWHQ]D�GL�DOFXQL�
LUULGXFLELOL�ULEHOOL��FDSDFL�GL�PDQLSRODUH�OH�SURSULH�LGHQWLWj�DWWUDYHUVR�XQ�FRQWL-
QXR�DQGLULYLHQL�GL�FRPSRUWDPHQWL�FRQWUDGGLWWRUL�R�HVWHUQD]LRQL�LQFRPSDWLELOL��
La tratta e il commercio dei dati umani si fonda su una logica di scienza 
SUREDELOLVWLFD��OD�VWHVVD�FKH�ULHVFH�LQGLVSHQVDELOH�DOOD�ÀQDQ]D�TXDQWLWDWLYD�
per stimare il fair value�GL�XQ�SURGRWWR�ÀQDQ]LDULR��6L�HODERUD�XQ�PRGHOOR��
VL� IRUPXODQR�LSRWHVL�H�VL�FRVWUXLVFH�XQD�FXUYD�JDXVVLDQD�D�FDPSDQD��XQ�
JUDÀFR�FRQVLVWHQWH�LQ�XQD�FROOLQHWWD�FKH�VL�DO]D�GD�VLQLVWUD��WRFFD�XQ�SLFFR�
H�VL�ULDEEDVVD�D�GHVWUD��7XWWR�FLz�FKH�VLD�SRFR�SL��DOWR�GHO�SXQWR�SLDWWR��JOL�
HVWUHPL�DOOD�EDVH�GHOOD�FROOLQD��DVVXPH�XQ�YDORUH�FUHVFHQWH�TXDQWR�SL��VL�
DYYLFLQL�DOOD�VRPPLWj�GHO�FROOH�H�GHFUHVFHQWH�TXDQWR�SL��VH�QH�DOORQWDQL��*OL�
HVWUHPL�SLDWWL�R�TXDVL��FLRq�PLQRULWDUL��VRQR�²�FRPH�VL�DGGLFH�DOOD�PLJOLRU�
TXDOLWj�VWDWLVWLFD��RVVLD�O·DUWHID]LRQH�²�LQFLGHQWL�GL�SHUFRUVR�VWRFDVWLFR��6RQR�
VHPSOLFHPHQWH�LUULOHYDQWL��&RPH�OR�VRQR��DOOD�URYHVFLD��L�GUDPPL�FROOHWWLYL�H�
LQGLYLGXDOL��VXSHUÁXH�H�GRORURVH�OH�FLWD]LRQL��FRQVHJXHQWL�DG�XVL�LPSURSUL�
GHOOD�UHWH��FDVXDOL�´LQFRQYHQLHQWLµ�SULYL�GL�VLJQLÀFDWR�VWDWLVWLFR��
1HO� ORQWDQR�������XQR�GHL�FRDXWRUL�GL�TXHVWR�VFULWWR��QHO�FKLXGHUH�XQD�
GHOOH�VXH�SULPH�WUDQVD]LRQL��QHO�VHQVR�SURSULR�GL�DFFRUGR�FRQFLOLDWLYR�SHU�
VYHQWDUH�XQD�OLWH���LPSDUz�LQ�IUHWWD�XQD�GHOOH�VXH�SULPH�OH]LRQL��8Q�JUDQGH�
GLVWULEXWRUH�LQFRUVH��SHU�PHUR�HUURUH��QHOOD�YHQGLWD�GL�SURGRWWL�FRQWUDŲDWWL��
PD�VH�OD�FDYz�D�EXRQ�PHUFDWR�SHUFKp��LQ�OXRJR�GL�SDJDUH�DOFXQFKp��VL�OLPLWz�
a trasferire qualche lista clienti al danneggiato che gliene fu immensamente 
JUDWR��WDQWR�GD�FHGHUJOL�L�SURGRWWL�DXWHQWLFL�D�SUH]]R�VFRQWDWR���4XHOOH�OLVWH��
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OLEHUDPHQWH�QHJR]LDELOL� LQ�XQ·HSRFD�LQ�FXL�OD�SULYDF\�QRQ�HUD�QHSSXUH� in 
mente principis��YDOHYDQR�PLOLDUGL�GL�YHFFKLH�OLUH��&RVu�FRPH�RJJL�FRQWLQXDQR�
D�PROWR�YDOHUH�QHOOH�SL��VDQJXLQRVH�EDWWDJOLH�GL�VWRUQR�GL�SHUVRQDOH�R�DJHQWL��
(�SDUODYDPR�H�SDUOLDPR�GL�VHPSOLFL�QRPL�DFFRVWDWL�D�TXDOFKH�SUHIHUHQ]D�
G·DFTXLVWR��LQLPPDJLQDELOH�LO�YDORUH�GHL�GDWL�GL�FRORUR�GL�FXL�SRVVD�VDSHUVL�
PROWR��PD�PROWR�GL�SL�4.
Un mercante può farci uno sconto o un omaggio se siamo suoi abituali clienti 
SDJDQWL��PD�FKL�FL�RŲUH�JUDWLV�XQ�FRVWRVR�VHUYL]LR�VHQ]D�FRQRVFHUFL�q�VROR�
SHUFKp�GHVLGHUD�FRQRVFHUFL�GL�SL��H�OXFUDUH�VX�TXHVWR�EDJDJOLR�FRJQLWLYR��LO�
SUH]]R�VLDPR�QRL��4XHVWD�q�OD�YHULWj��
/D�OLEHUWj�DSSURSULDWLYD�GHOO·XWHQWH�TXL�YLYH�LO�VXR�FROPR��LO�VXR�HVWUHPR�
FRQWUDSSDVVR��OD�VXD�DSRULD�DXWRGLVWUXWWLYD��(��LQVLHPH�D�WXWWR�FLz��GLPRVWUD�
OD�VXD�SL��SURIRQGD�PLRSLD��OD�YRJOLD�GL�QRQ�FRQRVFHUH�OD�YHULWj�HOHPHQ-
WDUH�H�LQYLVLELOH��LQ�XQR�FRQ�OD�IDVWLGLRVD�DQJRVFLD�GL�IDUOR�QHO�WLPRUH�FKH�
O·LOOXVLRQH�SOHQLSRWHQ]LDULD�FUROOL��VRVWLWXLWD�GD�XQD�VRUWD�GL�RVWUDFLVPR�GDO�
PRQGR�YLUWXDOH��RJJL��IUD�LQWHVR�GDL�SL��FRPH�SHJJLR�G·XQD�capitis deminu-
tio. Il risultato netto è che il senso d’onnipotenza proprietaria e la certezza 
GL�DFFDSDUUDPHQWR�JUDWXLWR�VL�URYHVFLDQR��WUDPXWDQGRVL�QHOO·DVVHUYLPHQWR�
�LQ�FRVFLHQWH�GL�VH�VWHVVL�DL�SUHVXQWL�EHQHIDWWRUL��/D�OLEHUWj�DSSURSULDWLYD��
QHL�IDWWL��SDVVD�GL�PDQR�GLYHQWDQGR�LO�PH]]R��D�FHUWH�FRQGL]LRQL�OHFLWR��FRQ�
cui le piattaforme acquisiscono e sfruttano gratuitamente i dati dell’utenza.
,O�/HWWRUH�VL�GRPDQGHUj�LO�SHUFKp�GL�TXHVWD�OXQJD�ULÁHVVLRQH�SUHOLPLQDUH��
PD�GHVLGHULDPR�UDVVLFXUDUOR��OH�ULJKH�FKH�SUHFHGRQR�VRQR�OD�FKLDYH�GL�OHW-
WXUD�GL�TXHOOH�FKH�VHJXRQR��&KLHGHQGR�YHQLD�VH�QRQ�IRVVLPR�VWDWL��VLQ�TXL��
VXűFLHQWHPHQWH�FKLDUL�

Il caso Facebook e le sentenze 

È precisamente nel contesto appena descritto che irrompono le sentenze 
gemelle del TAR Lazio nn. 260-261 del 10 gennaio scorso5. Tutto inizia il 

4�(��FRPH�SHU�RJQL�QRUPDOH�PHUFDWR��HVLVWH�DQFKH�XQD�UHDOWj�SDUDOOHOD�D�WRWDOH�WDVVR�G·LOOHJDOLWj��
&LQLFDPHQWH�XWLOH�SHU�LQWXLUH��a contrariis��LO�SUH]]R�GL�PHUFDWR�´XűFLDOHµ��´9LHQH�YHQGXWR�D�
SUH]]R�GL�VDOGR�QHO�'DUN�:HE�XQ�GDWDEDVH�FRQWHQHQWH�OH�LQIRUPD]LRQL�SHUVRQDOL�GL����PLOLRQL�
XWHQWL�GL�0L[FORXG��XQD�SLDWWDIRUPD�GL�VWUHDPLQJ�DXGLR�FRQ�VHGH�QHO�5HJQR�8QLWR��,O�SUH]]R�
VWUDFFLDWR�FKH�q�ULFKLHVWR�GDO�PHUFDQWH�GL�GDWL�SHUVRQDOL�QHOOD�SDUWH�SL��RVFXUD�GHO�ZHE�q�
LQIDWWL�GL�������GROODUL��R�FLUFD�����ELWFRLQ� RYYHUR�DSSHQD��������HXUR�SHU�FLDVFXQ�XWHQWHµ�
�1��%(51$5',��'DWL�SHUVRQDOL�GL����PLOLRQL�GL�XWHQWL�GL�0L[FORXG�VYHQGXWL�QHO�'DUN�:HE�� LQ�
IHGHUSULYDF\�RUJ��������������
5� ,O�JHPHOODJJLR�QDVFH�GDO�IDWWR�FKH�OH�SDUWL�FRLQYROWH�HUDQR�WDQWR�O·HURJDWRUH�GLUHWWR�GHO�
VHUYL]LR��)DFHERRN�,UHODQG�/WG��TXDQWR�OD�FDSRJUXSSR�VWDWXQLWHQVH��)DFHERRN�,QF���D]LRQLVWD�
XQLFD�GHOOD�SULPD��/H�GXH�VHQWHQ]H�KDQQR�WXWWDYLD�XQ�LGHQWLFR�FRQWHQXWR�VDOYR��SHU�TXDQWR�
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�����������TXDQGR�O·$XWRULWj�JDUDQWH�GHOOD�FRQFRUUHQ]D�H�GHO�PHUFDWR�DSUH�
XQ�SURFHGLPHQWR�LVWUXWWRULR�FRQWUR�)DFHERRN�� LSRWL]]DQGR�D�FDULFR�GHOOD�
VWHVVD�GXH�SUDWLFKH�FRPPHUFLDOL�TXDOLÀFDELOL��LQ�WHVL��FRPH�VFRUUHWWH��OD�SULPD�
TXDOH�SUDWLFD�LQJDQQHYROH��OD�VHFRQGD�TXDOH�SUDWLFD�DJJUHVVLYD�VHFRQGR�LO�
QRWR�GLVWLQJXR�RSHUDWR�GDO�&RGLFH�GHO�&RQVXPR�
/D�SUDWLFD�LQJDQQHYROH�VDUHEEH�FRQVLVWLWD�QHOO·DYHUH�LO�JHVWRUH�DGRWWDWR��LQ�VHGH�
GL�SULPD�UHJLVWUD]LRQH�GHOO·XWHQWH�VXOOD�SLDWWDIRUPD��XQ·LQIRUPDWLYD�SULYD�GL�
LPPHGLDWH]]D��FKLDUH]]D�H�FRPSOHWH]]D��LQ�ULIHULPHQWR�DOO·DWWLYLWj�GL�UDFFROWD�
H�XWLOL]]R��D�ÀQL�FRPPHUFLDOL��GHL�GDWL�GHOO·XWHQWH�VWHVVR��2JJHWWR�VSHFLÀFR�
della censura era il claim�G·LQYLWR�́ Iscriviti. È gratis e lo sarà per sempreµ��FKH�
O·$QWLWUXVW�ULWHQHYD�WDOH�GD�WUDUUH�LQ�LQJDQQR�O·XWHQWH�QRQ�SRQHQGROR�QHOOH�
FRQGL]LRQL�GL�FRPSUHQGHUH��FRQ�DOWUHWWDQWD�HYLGHQ]D�H�FKLDUH]]D��OD�ÀQDOLWj�
GL�UDFFROWD�H�XWLOL]]R�GHL�GDWL�SHU�SURÀOD]LRQH�FRPPHUFLDOH�
/D�SUDWLFD�DJJUHVVLYD�VL�VDUHEEH�LQYHFH�WUDGRWWD�QHOO·DSSOLFD]LRQH�GL�XQ�FRQ-
JHJQR�FKH��VHFRQGR�O·$JFP��FRPSRUWDYD�OD�WUDVPLVVLRQH�GHL�GDWL�GHJOL�XWHQWL�
JLj�UHJLVWUDWL�GDOOD�SLDWWDIRUPD�GHO�VRFLDO�QHWZRUN�D�VLWL�R�DSSOLFD]LRQL�GL�WHU]L�
H�YLFHYHUVD��VHPSUH�SHU�ÀQL�GL�SURÀOD]LRQH�H�FRPPHUFLDOL��VHQ]D�SUHYHQWLYR�
FRQVHQVR�HVSUHVVR�GHOO·LQWHUHVVDWR��,Q�SDUWLFRODUH��WDOH�FRQJHJQR�VL�VDUHEEH�
DWWXDWR�PHGLDQWH�OD�SUHVHOH]LRQH�GL�XQD�FDVHOOD�GL�DSSURYD]LRQH�JHQHUDOH�
concedendo all’utente solo di deselezionarla (c.d. opt-out��H�DOWUHVu�LQGXFHQGR�
D�ULWHQHUH��FRQ�LPSOLFLWR�PD�IRUWH�HŲHWWR�GLVVXDVLYR��FKH�OD�GLVDWWLYD]LRQH�DYUHE-
be comportato limitazioni ben maggiori di quanto tecnicamente necessario.
$�FRQFOXVLRQH�GHO�SURFHGLPHQWR��O·$JFP�HPDQDYD��LO�������������LO�SURYYHGL-
PHQWR�Q��������FRQ�FXL�VDQFLYD�OD�VFRUUHWWH]]D�FRPPHUFLDOH�GL�HQWUDPEH�OH�
SUDWLFKH�GHVFULWWH��SHU�YLROD]LRQH��OD�SULPD��GHJOL�DUWW�����H�����H��OD�VHFRQGD��
GHJOL�DUWW�����H����GHO�&RGLFH�GHO�&RQVXPR��,QLELYD�DOWUHVu�OD�FRQWLQXD]LRQH�
GL�HQWUDPEH�OH�SUDWLFKH�� LQÁLJJHQGR�LQ�VROLGR�DOOH�VRFLHWj�FRLQYROWH��XQD�
VDQ]LRQH�SDUL�D�ų��������������SHU�FLDVFXQD�FRQGRWWD�H�LPSRQHQGR�OD�SXE-
EOLFD]LRQH�GL�XQD�GLFKLDUD]LRQH�UHWWLÀFDWLYD�
'D�TXL�O·LPSXJQD]LRQH�GHO�SURYYHGLPHQWR�GLQQDQ]L�DO�JLXGLFH�DPPLQLVWUD-
WLYR��/H�FHQVXUH�V·LQFHQWUDYDQR�YXRL�VX�HFFH]LRQL�GL�WLSR�SUHOLPLQDUH�YXRL�
VXOOD�QHJD]LRQH�GHOOD�VXVVLVWHQ]D�GHOO·LOOHFLWR�DVFULWWR��(FFH]LRQL�WXWWDYLD�

ULJXDUGD�OD�FDSRJUXSSR��O·HFFH]LRQH�GHO�GLIHWWR�GL�UHVSRQVDELOLWj�EDVDWD�VXO�FRQWUROOR�WRWDOLWDULR�
(c.d. parental liability���(FFH]LRQH�FKH�LO�7$5�UHVSLQJHUj�RVVHUYDQGR�FRPH�OD�UHVSRQVDELOLWj�
DVFULWWD�DOOD�VRFLHWj�PDGUH�QRQ�VL�EDVL�VROR�VXOOD�GLUHWWD�FRLQWHUHVVHQ]D�HFRQRPLFD�PD�DOWUHVu�VX�
un’autonoma omissione in vigilando�VXOO·RSHUDWR�GHOO·HQWLWj�ÀJOLD��TXL�ULFKLDPDQGR�XQ�VXR�VWHVVR�
SUHFHGHQWH�SHU�LO�TXDOH�´LQ�SUHVHQ]D�GL�XQD�VRFLHWj�FKH�GHWLHQH�LO������GHO�FDSLWDOH�VRFLDOH�GL�
XQ·DOWUD�VRFLHWj��VL�SUHVXPH�FKH�OD�VRFLHWj�FRQWUROODQWH�HVHUFLWL�XQ·LQÁXHQ]D�GHWHUPLQDQWH�QHOOR�
VYROJLPHQWR�GHOO·DWWLYLWj�GHOOD�FRQWUROODWD��WDOH�GD�IDUOD�ULWHQHUH�UHVSRQVDELOH�SHU�JOL�LOOHFLWL�GD�
quest’ultima materialmente realizzati” (sentenza n. 9001/2012). 
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VWUHWWDPHQWH�DQQRGDWH�O·XQD�DOO·DOWUD�LQ�TXDQWR�VSHFLÀFDPHQWH�ULFRQGRWWH�
alla peculiarità delle pratiche in commento. 
,Q�HVWUHPD�VLQWHVL�� OD�GLIHVD�GHO�VRFLDO6�VL�DSSHOODYD��DQ]LWXWWR��DO�GLIHWWR�
assoluto di attribuzione di potere sanzionatorio dell’Agcm (a)�YXRL�SHU�
FDUHQ]D�GL�XQ�SUHVXSSRVWR�VRVWDQ]LDOH��RVVLD�OD�VXVVLVWHQ]D�GL�XQD�SUDWLFD�
FRPPHUFLDOH��GDWD�OD�JUDWXLWj�GHO�VHUYL]LR�RŲHUWR�GDOOD�SLDWWDIRUPD��(b) 
YXRL�SHU�LQVXVVLVWHQ]D�GL�FRPSHWHQ]D��DWWHVR�FKH�OD�FRQGRWWD��VH�LOOHFLWD��
DYUHEEH�LPSOLFDWR�VHPSOLFHPHQWH�XQD�YLROD]LRQH�GHOOD�GLVFLSOLQD�SULYDF\��
di conseguenza (c) essendo quest’ultima materia ormai disciplinata da un 
UHJRODPHQWR�FRPXQLWDULR�� OD�GLVFLSOLQD�QD]LRQDOH�LQ�PDWHULD�GL�SUDWLFKH�
FRPPHUFLDOL�VFRUUHWWH�QRQ�SRWUHEEH�Qp�SRUVL�LQ�FRQWUDVWR�FRQ��Qp�LQWHJUDUH�
LO��5HJ��8H�����������*'35���VLFFKp�(d)�O·$XWRULWj�DYUHEEH�DOWUHVu�YLRODWR�LO�
SULQFLSLR�GL�VSHFLDOLWj�QRUPDWLYD�HVLVWHQWH�IUD�OH�VDQ]LRQL�SULYDF\�H�OH�VDQ]LRQL�
3&6��OH�SULPH�SUHYDOHQGR�VXOOH�VHFRQGH�PHQWUH�O·$JFP�VL�VDUHEEH�DUURJDWD�
XQ�SRWHUH�FKH�QRQ�OH�DSSDUWHUUHEEH��IUD�O·DOWUR�YLRODQGR�O·DUW����&HGX�H�O·DUW��
���&RVW��SHU�HVVHUVL�DYYDOVD�GL�XQ·LQWHUSUHWD]LRQH�HVWHQVLYD�GHOOH�QRUPH�LQ�
PDWHULD�GL�3&6�SULYDQGR�OD�VDQ]LRQH�GHO�UHTXLVLWR�GL�SUHYHGLELOLWj���FRVu�
FUHDQGR�XQ�GRSSLR�ELQDULR�VDQ]LRQDWRULR��$QFRUD���e)�O·$JFP�DYUHEEH�WUDYD-
OLFDWR�OH�VXH�FRPSHWHQ]H�WHUULWRULDOL�SRLFKp��WUDWWDQGRVL�GL�YLROD]LRQH�SULYDF\�
H�YHUWHQGRVL�QHOO·DPELWR�GL�XQD�FRQGRWWD�WHQXWD�D�OLYHOOR�HXURSHR��O·XQLFD�
DXWRULWj�FRPSHWHQWH�DG�LQWHUYHQLUH�VDUHEEH�VWDWR�LO�JDUDQWH�SULYDF\�LUODQGHVH�
1HO�PHULWR�GHOOD�YLROD]LRQH��OH�VRFLHWj�VL� OLPLWDYDQR�DG�LQYRFDUH�OD�SLHQD�
WUDVSDUHQ]D�GHOO·LQIRUPD]LRQH��TXDQWR�DOOD�SUDWLFD�LQJDQQHYROH��H��TXDQWR�DOOD�
SUDWLFD�DJJUHVVLYD��O·LQHVLVWHQ]D�GL�FRPSRUWDPHQWL�LQYDVLYL�WDOL�GD�LQWHJUDU-
OD��,QÀQH��VL�ODPHQWDYD�OD�VSURSRU]LRQDOLWj�GHOOD�GLFKLDUD]LRQH�UHWWLÀFDWLYD�
LPSRVWD�GDOO·$XWRULWj��ULWHQXWD�WDOH�GD�LQFULQDUH�´LO�UDSSRUWR�GL�ÀGXFLD�FRQ�
gli utenti” e l’inattuabilità pratica della cessazione delle condotte contestate 
QHO�WHUPLQH�DVVHJQDWR�����JLRUQL���LQ�TXDQWR�WDOL�GD�FRPSRUWDUH�XQ�FDPELD-
PHQWR�VWUXWWXUDOH�GHOOD�SLDWWDIRUPD�D�OLYHOOR�PRQGLDOH7. 

Intersezione privacy-PCS, principio di specialità 
normativa, competenza dell’Autorità

,O�WHPD�UXRWD�DWWRUQR�DO�FRQÀQH�IUD�SULYDF\�H�VFRUUHWWH]]D�FRPPHUFLDOH�H�DOOD�
VXD�DŲHUPDWD�LQYLRODELOLWj��5LQYLDQGR�DO�VXFFHVVLYR�SDUDJUDIR�OD�WUDWWD]LRQH�

6�$�SDUWH�OD�JLj�PHQ]LRQDWD�HFFH]LRQH�GL�FDUHQ]D�GL�UHVSRQVDELOLWj�GHOOD�FDSRJUXSSR��SHU�OD�
quale si rimanda alla nota che precede.
7�5LFKLHVWD�LQ�SULPD�EDWWXWD�DFFROWD��LQ�VHGH�FDXWHODUH��PHGLDQWH�VRVSHQVLRQH�GHO�SURYYHGLPHQWR�
LPSXJQDWR�SHU�TXDQWR�DWWLHQH�DOOD�SXEEOLFD]LRQH�GHOOD�UHWWLÀFD��Y��SHUz�infra nt. 17).
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GHOOD�QDWXUD�FRPPHUFLDOH�R�PHQR�GHO�UDSSRUWR�JHVWRUH�H�XWHQWH��FKH�SRL�
HVSULPH�OR�VYLOXSSR�FHQWUDOH�GHOOH�VHQWHQ]H��H�GDQGR��SHU�XQ�LVWDQWH�GLDOHWWL-
FR��VFRQWDWD�VLŲDWWD�QDWXUD��OD�TXHVWLRQH�DJLWD�XQ�TXHVLWR�LQ�Vp�DŲDVFLQDQWH��
LO�UDSSRUWR�IUD�QRUPDWLYH�D�SUHVLGLR�GL�DPELWL�GL�WXWHOD�GLYHUVL�YLRODELOL�FRQ�
una stessa condotta materiale. 
0XRYHQGR�GD�VLŲDWWD�SUHPHVVD�� OH�VHQWHQ]H�JLXQJRQR�D�ULFRQFLOLDUH�O·DS-
SDUHQWH�GLFRWRPLD�FRQ�TXHVWD��LQ�DVWUDWWR�FRQGLYLVLELOH��FRQVLGHUD]LRQH��´D�
fronte della tutela del dato personale quale espressione di un diritto della 
SHUVRQDOLWj�GHOO·LQGLYLGXR��H�FRPH�WDOH�VRJJHWWR�D�VSHFLÀFKH�H�QRQ�ULQXQFLD-
ELOL�IRUPH�GL�SURWH]LRQH��TXDOL�LO�GLULWWR�GL�UHYRFD�GHO�FRQVHQVR��GL�DFFHVVR��
UHWWLÀFD� REOLR��VXVVLVWH�SXUH�XQ�GLYHUVR�FDPSR�GL�SURWH]LRQH�GHO�GDWR�VWHVVR��
LQWHVR�TXDOH�SRVVLELOH�RJJHWWR�GL�XQD�FRPSUDYHQGLWD��SRVWD�LQ�HVVHUH�VLD�WUD�
gli operatori del mercato che tra questi e i soggetti interessati”.
La scissione funzionale fra il dato quale informazione personale e proteggibile 
LQ�Vp�H�GHO�GDWR�TXDOH�LQIRUPD]LRQH�VIUXWWDELOH�SHU�ÀQDOLWj�FRPPHUFLDOL�SRUWD�
TXLQGL�DG�HVFOXGHUH��LPSOLFLWDPHQWH��TXDOVLYRJOLD�GLIHWWR�R�VRYUDSSRVL]LRQH�
GL�FRPSHWHQ]D��TXDOVLDVL�UDSSRUWR�SUHFRQFHWWR�GL�VSHFLDOLWj�IUD�L�GXH�DPELWL�
QRUPDWLYL��TXDOVLDVL�LQWHUIHUHQ]D�IUD�JOL�VSHWWUL�GL�LQWHUYHQWR�FHQVRULR��
3HU�YHUR��O·DUJRPHQWR�QRQ�q�QXRYR��/D�TXHVWLRQH�VL�SRVH�H�IX�ULVROWD�GDO�'�/JV��
���������DWWXDWLYR�GHOOD�'LUHWWLYD���������8(�VXL�GLULWWL�GHL�FRQVXPDWRUL��
FKH��FRQ�O·DJJLXQWD�GL�XQ�FRPPD���ELV�DOO·DUW�����GHO�&RGLFH�GHO�&RQVXPR8��
VWDELOu�OD�FRPSHWHQ]D�HVFOXVLYD�GHOO·$JFP�D�LQWHUYHQLUH�VXOOH�SUDWLFKH�FRP-
PHUFLDOL�VFRUUHWWH�FRPPHVVH�DQFKH�LQ�VHWWRUL�UHJRODWL��FRQ�OD�VROD�HFFH]LRQH�
GHOOD�SUHYDOHQ]D�GL�HYHQWXDOL�QRUPH�VHWWRULDOL�FKH�GLVFLSOLQDVVHUR�VSHFLÀFL�
aspetti di scorrettezza commerciale9. Escludendo dunque quest’ultimo e 

8�́ ��ELV��$QFKH�QHL�VHWWRUL�UHJRODWL��DL�VHQVL�GHOO·DUWLFROR�����FRPPD����OD�FRPSHWHQ]D�DG�LQWHUYHQLUH�
QHL�FRQIURQWL�GHOOH�FRQGRWWH�GHL�SURIHVVLRQLVWL�FKH�LQWHJUDQR�XQD�SUDWLFD�FRPPHUFLDOH�VFRUUHWWD��
IHUPR�UHVWDQGR�LO�ULVSHWWR�GHOOD�UHJROD]LRQH�YLJHQWH��VSHWWD��LQ�YLD�HVFOXVLYD��DOO·$XWRULWj�JDUDQWH�
GHOOD�FRQFRUUHQ]D�H�GHO�PHUFDWR��FKH�OD�HVHUFLWD�LQ�EDVH�DL�SRWHUL�GL�FXL�DO�SUHVHQWH�DUWLFROR��
acquisito il parere dell’Autorità di regolazione competente. Resta ferma la competenza delle 
$XWRULWj�GL�UHJROD]LRQH�DG�HVHUFLWDUH�L�SURSUL�SRWHUL�QHOOH�LSRWHVL�GL�YLROD]LRQH�GHOOD�UHJROD]LRQH�
che non integrino gli estremi di una pratica commerciale scorretta. Le Autorità possono 
GLVFLSOLQDUH�FRQ�SURWRFROOL�GL� LQWHVD�JOL�DVSHWWL�DSSOLFDWLYL�H�SURFHGLPHQWDOL�GHOOD�UHFLSURFD�
FROODERUD]LRQH��QHO�TXDGUR�GHOOH�ULVSHWWLYH�FRPSHWHQ]Hµ��
9�$�VXD�YROWD��LQIDWWL��O·DUW�����FRPPD���GHOOR�VWHVVR�&RGLFH�SUHYHGH�FKH�´,Q�FDVR�GL�FRQWUDVWR��
OH�GLVSRVL]LRQL�FRQWHQXWH�LQ�GLUHWWLYH�R�LQ�DOWUH�GLVSRVL]LRQL�FRPXQLWDULH�H�QHOOH�UHODWLYH�QRUPH�
QD]LRQDOL�GL�UHFHSLPHQWR�FKH�GLVFLSOLQDQR�DVSHWWL�VSHFLÀFL�GHOOH�SUDWLFKH�FRPPHUFLDOL�VFRUUHWWH�
SUHYDOJRQR�VXOOH�GLVSRVL]LRQL�GHO�SUHVHQWH�WLWROR�H�VL�DSSOLFDQR�D�WDOL�DVSHWWL�VSHFLÀFLµ��&RPH�GHO�
UHVWR�FRQIHUPDWR�GDOOD�&RUWH�GL�JLXVWL]LD�GHOO·8QLRQH�(XURSHD��FRQ�VHQWHQ]D�GHO����VHWWHPEUH�
������QHOOH�FDXVH�ULXQLWH�&�������H�&��������HVSUHVVDPHQWH�PHQ]LRQDWD�QHOOH�SURQXQFH�LQ�
FRPPHQWR��QHOOD�TXDOH�VL�q�VWDWXLWR�FKH�OD�GLVFLSOLQD�FRQVXPHULVWLFD�QRQ�WURYD�DSSOLFD]LRQH�
´XQLFDPHQWH�TXDQGR�GLVSRVL]LRQL�HVWUDQHH�D�TXHVW·XOWLPD��GLVFLSOLQDQWL�DVSHWWL�VSHFLÀFL�GHOOH�
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ULVWUHWWR�DPELWR�GL�HQGR�VSHFLDOLWj��OD�GLVSRVL]LRQH�LQ�SDUROD��VWUDQDPHQWH�
QRQ�HYRFDWD�QHOOH�VHQWHQ]H��GHOLQHD�FKLDUDPHQWH�O·DXWRQRPD�FRQÀJXUDELOLWj�
GL�YLROD]LRQL�FKH��SXU�DWWUDYHUVR�XQR�VWHVVR�HG�XQLFR�DWWR�PDWHULDOH��LQIUDQJD-
QR�YXRL�UHJROH�GL�VHWWRUH�YXRL�VSHFLÀFL�REEOLJKL�GL�FRUUHWWH]]D�FRPPHUFLDOH��
/·DSSOLFD]LRQH�GL�WDOH�QRUPD�KD�YLVWR�LQ�FRQFUHWR�VDQ]LRQDUH��FRPH�SUDWLFKH�
FRPPHUFLDOL�VFRUUHWWH��FRPSRUWDPHQWL�FKH��D�ORUR�YROWD��LQWHJUDYDQR�YLROD-
]LRQL�GL�VSHFLÀFKH�GLVFLSOLQH�LQ�PDWHULD�EDQFDULD��ÀQDQ]LDULD�R�DVVLFXUDWLYD10. 
,O�GLVWLQJXR�LQ�TXHVWL�DPELWL�SXz�VHPEUDUH�DQFRU�SL��VRWWLOH�GL�TXHOOR�FKH�
RUD�FL�RFFXSD��JOL�REEOLJKL�GL�WUDVSDUHQ]D�LQIRUPDWLYD�LQ�PDWHULD�EDQFDULD��
ÀQDQ]LDULD�R�DVVLFXUDWLYD�WXWHODQR�GL�SHU�Vp�O·XWHQWH��SHU�FXL�OD�ORUR�YLROD]LRQH�
VHPEUHUHEEH�DGHJXDWDPHQWH�DVVLFXUDWD�GDOOH�QRUPH�VDQ]LRQDWRULH�SUHYLVWH�
GDO�78%��GDO�78)�R�GDO�&RGLFH�GHOOH�DVVLFXUD]LRQL�SULYDWH��&RQWUDULDPHQWH�
DOOD�QDUUD]LRQH�FRUUHQWH��OH�GLVFLSOLQH�VHWWRULDOL�LQWURGXFRQR�TXHOOH�JXDUHQWLJLH�
LQ�IDYRUH�GHO�FOLHQWH�QRQ�VROR�H�QRQ�WDQWR�SHU�OD�SURWH]LRQH�LQGLYLGXDOH�GHOOD�
SDUWH��SUHVXQWDPHQWH��GHEROH�PD�SHU�XQ�VXSHULRUH�ÀQH�GL�VWDELOLWj��HFRQRPLFD�
H�UHSXWD]LRQDOH��GHOO·LQWHUPHGLDULR��XQ�VLVWHPD�FRQWUDGGLVWLQWR�GD�ULSHWXWH�
YHVVD]LRQL�GHL�VLQJROL�H�GD�HVSRQHQ]LDOL�UHD]LRQL�GL�TXHVWL�XOWLPL��ULVFKLH-
UHEEH�GL�HVSRUVL�D�SHUGLWH�HFRQRPLFKH�R�GL�ÀGXFLD�WDOL�GD�FRPSURPHWWHUQH�
OD�VLFXUH]]D��O·DűGDELOLWj�H�OD�VWHVVD�VXVVLVWHQ]D11��$QDORJDPHQWH��LO�GLYLHWR�
di pratiche commerciali scorrette protegge il consumatore dall’asimmetria 
FRJQLWLYD�H�FRQWUDWWXDOH�PD�VROR�TXDOH�WUDPLWH�SHU�DVVLFXUDUH�O·HŲHWWLYD�
FRPSHWLWLYLWj�H�IXQ]LRQDOLWj�GHO�PHUFDWR12.

SUDWLFKH�FRPPHUFLDOL�VOHDOL�� LPSRQJRQR�DL�SURIHVVLRQLVWL��VHQ]D�DOFXQ�PDUJLQH�GL�PDQRYUD��
REEOLJKL�LQFRPSDWLELOL�FRQ�TXHOOL�VWDELOLWL�GDOOD�GLUHWWLYD��������µ�
10�6RQR�VWDWH��DG�HVHPSLR��FHQVXUDWH�GDOO·$QWLWUXVW��FRPH�SUDWLFKH�DJJUHVVLYH��O·DYHU�LQGRWWR�L�
FRQVXPDWRUL��LQWHUHVVDWL�DOOD�VWLSXOD�GL�XQ�FRQWUDWWR�GL�PXWXR�H�R�GL�VXUURJD��D�VRWWRVFULYHUH�
SROL]]H�DVVLFXUDWLYH�GL�YDULR�JHQHUH�RŲHUWH�H�R�FRPPHUFLDOL]]DWH�GDOOD�EDQFD�SRQHQGR�WDOH�
VRWWRVFUL]LRQH�FRPH�FRQGL]LRQH�SHU�OD�FRQFHVVLRQH�GHO�ÀQDQ]LDPHQWR��3URYY��1���������������
O·DYHU�GHWHUPLQDWR�OD�VRWWRVFUL]LRQH�GHO�FOLHQWH�D�PRGLÀFKH�FRQWUDWWXDOL��YROWH�DG�DGHJXDUH��
QHOO·LQWHUHVVH�GHOOD�EDQFD��OD�GLVFLSOLQD�GHL�FRQWUDWWL�LQ�HVVHUH�DOOD�OXFH�GHOOD�PRGLÀFD�RSHUDWD��
VXOO·DUWLFROR������FRPPD����GHO�78%��GDOO·DUWLFROR����ELV�GHO�'�/�����IHEEUDLR�������Q�����
LQ�WHPD�GL�LQWHUHVVL�DQDWRFLVWLFL��PHGLDQWH�O·LQYLR�GL�PRGXOL�SHUVRQDOL]]DWL�H�SUHFRPSLODWL�H�
XQ·D]LRQH��D�WDSSHWR��GL�VROOHFLWR�SHU�L�FDVL�GL�PDQFDWD�UHVWLWX]LRQH�GHO�PRGXOR�VRWWRVFULWWR�GDO�
FOLHQWH��3URYY��Q���������������RYYHUR�FRPH�SUDWLFKH�LQJDQQHYROL��OD�SURPR]LRQH�GL�XQ�FRQWR�
FRUUHQWH�FRQ�OD�SUHYLVLRQH�GL�XQ�WDVVR�GL�LQWHUHVVH�DSSHWLELOH�PD�RWWHQLELOH��HVFOXVLYDPHQWH��D�
GHWHUPLQDWH�FRQGL]LRQL�H�FRQ�OLPLWD]LRQL�QRQ�GLFKLDUDWH�LQ�SXEEOLFLWj��3URYY��Q���������������
11�(PEOHPDWLFR�HG�HORTXHQWH��LQ�WDO�VHQVR��O·DUW������FRPPD����OHWW��D��GHO�78)�Oj�GRYH�HVVR�
LPSRQH�DJOL�LQWHUPHGLDUL��QHOOD�SUHVWD]LRQH�GHL�VHUYL]L�H�GHOOH�DWWLYLWj�GL�LQYHVWLPHQWR�H�DFFHVVRUL�
di “comportarsi con diligenza, correttezza e trasparenza, per servire al meglio l’interesse dei clienti 
e per l’integrità dei mercatiµ��GRYH�q�TXHVW·XOWLPD�q�LO�ÀQH�XOWLPR�GHOOD�GLVSRVL]LRQH��PHQWUH�LO�
primo non è il che mezzo per conseguirla.
12�(JXDOPHQWH�HPEOHPDWLFL�HG�HORTXHQWL��QHOOD�'LUHWWLYD���������VXOOH�SUDWLFKH�FRPPHUFLDOL�
VFRUUHWWH��L�FRQVLGHUDQGR�����/H�OHJJL�GHJOL�6WDWL�PHPEUL�LQ�PDWHULD�GL�SUDWLFKH�FRPPHUFLDOL�
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,Q�VLŲDWWD�SURVSHWWLYD��JOL�LQWHUYHQWL�GHOO·$XWRULWj�VHWWRULDOH�H�GHOO·$QWLWUXVW�VL�
JLXVWLÀFDQR�SURSULR�SHUFKp�FRQ�XQR�VWHVVR�FRPSRUWDPHQWR�q�SRVVLELOH�DWWHQ-
WDUH�DL�GLYHUVL�RELHWWLYL�FKH�OH�ULVSHWWLYH�GLVFLSOLQH�VL�SURSRQJRQR��VWDELOLWj��
DűGDELOLWj�H�VLFXUH]]D�GHO�PHUFDWR�GD�XQ�ODWR��HŲHWWLYR�GLVSLHJDPHQWR�GHO�
PDVVLPR�OLYHOOR�GL�FRQFRUUHQ]D�SRVVLELOH�GDOO·DOWUR13. 
1HO�FRQIURQWR�IUD�QRUPDWLYD�SULYDF\�H�SUDWLFKH�VFRUUHWWH�OR�LDWR�q�DQFRU�SL��
HYLGHQWH��3HUFKp�OD�SULPD�GLVFLSOLQD�QRQ�DVVXPH�DOFXQD�YDOHQ]D�PHUFDQWLOH��
HVVHQGR�SURWHVD�DOOD�WXWHOD�GHOOD�ULVHUYDWH]]D�H�GHOOD�SUHVHUYD]LRQH�GL�GLULWWL�
HVFOXVLYDPHQWH�QHOOD�ORUR�GLPHQVLRQH�SURSULDPHQWH�LQGLYLGXDOH�H�SHUVRQDOH��
PHQWUH�OD�VHFRQGD�FRQVHUYD�LQDOWHUDWD�OD�VXD�YRFD]LRQH�WHOHRORJLFD�DOOD�FRQ-
VHUYD]LRQH�GL�FRQGL]LRQL�GL�HTXD�FRPSHWL]LRQH��3URSULR�TXHOOR�LDWR��WXWWDYLD��
UDSSUHVHQWD�LO�SRWHQ]LDOH�OLPLWH�GL�XQ�LQWHUYHQWR�SDUDOOHOR�GHOOH�GXH�DXWRULWj�
GL�VHWWRUH��3HU�VXSHUDUH�LO�TXDOH�RFFRUUH�YHULÀFDUH�OD�VXVVLVWHQ]D��QHO�GDWR�
SHUVRQDOH��GL�XQ·HYHQWXDOH�FRPSRQHQWH�FRPPHUFLDOH�DűQFKp�OR�VWHVVR��DXWR-
QRPDPHQWH�SURWHWWR�GDOOH�UHJROH�VXH�SURSULH��SRVVD�DVVXPHUH�XQD�ULOHYDQ]D�
VXSHULQGLYLGXDOH��XQD�ULOHYDQ]D��FLRq��FRQFRUUHQ]LDOH�R�FRPXQTXH��QHO�SL��
DPSLR�VHQVR�GHO�WHUPLQH��GL�PHUFDWR�
&RQ�FLz�YHQLDPR�DOOR�VQRGR�FHQWUDOH�GHOOH�VHQWHQ]H�

La patrimonializzazione del dato: rilievo civilistico  
e ri"esso commerciale. “Oltre” la sentenza

1RQ�SXz�DFFHWWDUVL�́ XQD�YLVLRQH�SDU]LDOH�GHOOH�SRWHQ]LDOLWj�LQVLWH�QHOOR�VIUXW-
WDPHQWR�GHL�GDWL�SHUVRQDOLµ�FKH�QH�FLUFRVFULYD�OD�WXWHOD�D�́ TXHOOD�ULQYHQLELOH�
QHOOD�VXD�DFFH]LRQH�GL�GLULWWR�IRQGDPHQWDOH�GHOO·LQGLYLGXRµ��SRVWR�FKH�L�GDWL�
SHUVRQDOL�́ SRVVRQR�DOWUHVu�FRVWLWXLUH�XQ�́ DVVHWµ�GLVSRQLELOH�LQ�VHQVR�QHJR]LDOH��
VXVFHWWLELOH�GL�VIUXWWDPHQWR�HFRQRPLFR�H��TXLQGL��LGRQHR�DG�DVVXUJHUH�DOOD�
funzione di “controprestazione” in senso tecnico di un contratto”.

VOHDOL�VRQR�FDUDWWHUL]]DWH�GD�GLŲHUHQ]H�QRWHYROL�FKH�SRVVRQR�SURYRFDUH�VHQVLELOL�GLVWRUVLRQL�
GHOOD�FRQFRUUHQ]D�H�FRVWLWXLUH�RVWDFROL�DO�EXRQ�IXQ]LRQDPHQWR�GHO�PHUFDWR�LQWHUQR�������4XHVWL�
RVWDFROL�UHQGRQR�SL��RQHURVR�SHU�OH�LPSUHVH�O·HVHUFL]LR�GHOOH�OLEHUWj�GHO�PHUFDWR�LQWHUQR�>����
H@�FRPSURPHWWRQR�OD�ÀGXFLD�GL�TXHVWL�XOWLPL�QHO�PHUFDWR�LQWHUQR���H������3HU�FRQVHJXLUH�JOL�
RELHWWLYL�FRPXQLWDUL�PHGLDQWH�O·HOLPLQD]LRQH�GHJOL�RVWDFROL�DO�PHUFDWR�LQWHUQR����� 
13 Per tali ragioni pecca di una certa imprecisione terminologica il passo delle sentenze in cui 
VL�DŲHUPD�FKH�´QRQ�HVLVWH�QHSSXUH�LO�SDYHQWDWR�ULVFKLR�GL�XQ�HŲHWWR�SOXULVDQ]LRQDWRULR�GHOOD�
medesima condotta (intesa come identico fatto storico) posta in essere dal professionista che 
JHVWLVFH�LO�VRFLDO�QHWZRUN��/·RJJHWWR�GL�LQGDJLQH�GD�SDUWH�GHOOH�FRPSHWHQWL�DXWRULWj�ULJXDUGD��
LQIDWWL��FRQGRWWH�GLŲHUHQWL�GHOO·RSHUDWRUH��DŲHUHQWL�QHO�SULPR�FDVR�DO�FRUUHWWR�WUDWWDPHQWR�GHO�GDWR�
SHUVRQDOH�DL�ÀQL�GHOO·XWLOL]]R�GHOOD�SLDWWDIRUPD�H�QHO�VHFRQGR�FDVR�DOOD�FKLDUH]]D�H�FRPSOHWH]]D�
GHOO·LQIRUPD]LRQH�FLUFD�OR�VIUXWWDPHQWR�GHO�GDWR�DL�ÀQL�FRPPHUFLDOLµ��WRQGL�QRVWUL���0HQWUH�OD�
SULPD�ORFX]LRQH��PHGHVLPD�FRQGRWWD��q�SLHQDPHQWH�FDO]DQWH��OD�VHFRQGD��FRQGRWWH�GLŲHUHQWL��
q�LPSURSULD��SHUFKp�QRQ�q�OD�FRQGRWWD�D�YDULDUH�EHQVu�LO�EHQH�RJJHWWR�GL�OHVLRQH��
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,Q�TXHVWH�EUHYL�PD�LFDVWLFKH�ULJKH�OH�VHQWHQ]H�HVSULPRQR�XQ�FRQFHWWR�WDQWR�
SURIRQGR�TXDQWR�VHPSOLFH��6RQR�OD�SL��SUHFLVD�FRQIHUPD�GL�TXHOOD�YHULWj�
HOHPHQWDUH�PHQ]LRQDWD�LQ�DSHUWXUD��LO�́ SUH]]R�GHOOD�JUDWXLWjµ��RVVLPRUR�FKH�
YDOH��GL�SHU�Vp��D�GLVVROYHUH�O·DSSDUHQWH�VLJQLÀFDWR�GHO�VHFRQGR�WHUPLQH�GL�
cui si compone. 
/H�VHQWHQ]H�QRQ�VL�DWWULEXLVFRQR�LO�PHULWR�GHOOD�VFRSHUWD��HQXQFLDQGR�DO�FRQ-
WUDULR��XQD�SOXUDOLWj�GL�LQGLFL�QRUPDWLYL�H�LQWHUSUHWDWLYL�D�VRVWHJQR�GHOO·DVVXQWR��
,Q�SDUWLFRODUH��JOL�́ 2ULHQWDPHQWL�SHU�O·DWWXD]LRQH�DSSOLFD]LRQH�GHOOD�'LUHWWLYD�
��������&(�UHODWLYD�DOOH�SUDWLFKH�FRPPHUFLDOL�VOHDOLµ�GHO����PDJJLR�������
FRQ�L�TXDOL�OD�&RPPLVVLRQH�(XURSHD�DYHYD�DŲHUPDWR�FKH�́ L�GDWL�SHUVRQDOL��OH�
preferenze dei consumatori e altri contenuti generati dagli utenti hanno un 
YDORUH�HFRQRPLFR�GH�IDFWRµ��LO�SURYYHGLPHQWR�36������GHOO·����������FRQ�
FXL�O·$JFP�DYHYD�VDQ]LRQDWR�DOWUR�JHVWRUH�GL�XQD�UHWH�VRFLDOH�SHU�SUDWLFKH�
FRPPHUFLDOL�VFRUUHWWH�� LQ�FXL�VL�ULPDUFDYD�FKH�LO�SDWULPRQLR�LQIRUPDWLYR�
FRVWLWXLWR�GDL�GDWL�GHJOL�XWHQWL�H�OD�SURÀOD]LRQH�GHJOL�XWHQWL�PHGHVLPL�D�XVR�
FRPPHUFLDOH�H�SHU�ÀQDOLWj�GL�PDUNHWLQJ�́ DFTXLVWD��SURSULR�LQ�UDJLRQH�GL�WDOH�
XVR��XQ�YDORUH�HFRQRPLFR�LGRQHR��GXQTXH��D�FRQÀJXUDUH�O·HVLVWHQ]D�GL�XQ�
UDSSRUWR�GL�FRQVXPR�WUD�LO�3URIHVVLRQLVWD�H�O·XWHQWHµ��SDU�����SURYY��FLW����OD�
GHFLVLRQH�GHOOD�&RPPLVVLRQH�(XURSHD���RWWREUH�²����QRYHPEUH������FKH��
QHOO·DXWRUL]]DUH�XQ·RSHUD]LRQH�GL�FRQFHQWUD]LRQH��FRQWHQHYD�́ FRQVLGHUD]LRQL�
VXO�YDORUH�HFRQRPLFR�GHL�GDWL�GHJOL�XWHQWLµ��,QÀQH�XQ�SUHFHGHQWH�FKH�DYHYD�
FRLQYROWR�OD�VWHVVD�UHWH�VRFLDOH�SURWDJRQLVWD�GHOOD�YLFHQGD��VL�WUDWWD�GHOOD�
GHWHUPLQD]LRQH�GHO�1HWZRUN�HXURSHR�GL�DXWRULWj�QD]LRQDOL�SHU�OD�FRRSHUD]LRQH�
GHOOD�WXWHOD�GHL�FRQVXPDWRUL��5HJ������������&(���OD�TXDOH��QHOO·DSSUH]]DUH�
OD�SRWHQ]LDOH�FRQWUDULHWj�GHOOH�FRQGL]LRQL�G·XVR�GHOOD�SLDWWDIRUPD�DOOD�GLUHWWLYD�
LQ�PDWHULD�GL�FODXVROH�DEXVLYH�QHL�FRQWUDWWL�FRQ�L�FRQVXPDWRUL��'LU��������
&((���KD�ULOHYDWR�FKH�OD�VWHVVD�´VL�DSSOLFD�D�WXWWL�L�FRQWUDWWL�WUD�FRQVXPDWRUL�
H�SURIHVVLRQLVWL��D�SUHVFLQGHUH�GDOOD�QDWXUD�RQHURVD�GL�WDOL�FRQWUDWWL��LQFOXVL�
L�FRQWUDWWL� LQ�FXL� LO�FRQWHQXWR�H�OD�SURÀOD]LRQH�JHQHUDWL�GDO�FRQVXPDWRUH�
UDSSUHVHQWDQR�OD�FRQWURSUHVWD]LRQH�DOWHUQDWLYD�DO�GHQDURµ��
5LFKLDPL�SHUWLQHQWL�PD�VXSHUÁXL�ULVSHWWR�DOO·LQQHJDELOH�YDOHQ]D�FRPPHUFLDOH�
GHO�GDWR�SHUVRQDOH��YDOHQ]D�FKH��VL�EDGL��QRQ�q�LQWULQVHFD�DO�GDWR�VWHVVR��EHQVu�
GHULYD�GDOO·XVR�FKH�QH�IDFFLD�LO�GHWHQWRUH��8Q�VLWR�FKH�IRUQLVFD�HŲHWWLYDPHQWH�
LQIRUPD]LRQL�DJOL�XWHQWL�VHQ]D�LPSLHJDUOH��D�EHQHÀFLR�SURSULR�R�DOWUXL��SHU�
VYROJHUH�DWWLYLWj�HVSOLFLWDPHQWH�H�LQWHQ]LRQDOPHQWH�SXEEOLFLWDULD14�GL�VHUYL]L�

14�(VXOD�RYYLDPHQWH�GDOOD�QR]LRQH�GL�SXEEOLFLWj�PLUDWD�LO�PHUR�ULWRUQR�GL�LPPDJLQH�R��VH�VL�
SUHIHULVFH��OD�SXEEOLFLWj�LPSOLFLWD�H�LVWLWX]LRQDOH�FKH�O·HURJDWRUH�GL�LQIRUPD]LRQH�ULWUDJJD�GDOOD�
UHVD�GHO�VHUYL]LR�JUDWXLWR��Ë�LQGXEELR�FKH�LO�TXRWLGLDQR�FKH�UHQGD�GLVSRQLELOH�OH�VXH�SULQFLSDOL�
QRWL]LH�RQ�OLQH�UDFFROJD�JUDGLPHQWR�SUHVVR�L�OHWWRUL�GLJLWDOL�FKH�SRWUHEEHUR�GLYHQLUH�DFTXLUHQWL�
GHO�FDUWDFHR�RYYHUR�VRWWRVFULYHUH��D�SDJDPHQWR��XQ�DEERQDPHQWR�VL�SL��DPSLD�SRUWDWD��0D�VH�
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D�SDJDPHQWR�R�IRUPXODUH�DOWUH�RŲHUWH�GL�QDWXUD�FRPPHUFLDOH��QRQ�GHWHUPLQD�
DOFXQD�SDWULPRQLDOL]]D]LRQH�GHL�GDWL�GHL�VXRL�LVFULWWL��0D�VH�TXHOOR�VWHVVR�
VLWR�XWLOL]]D�TXHJOL�VWHVVL�GDWL�R�OL�FHGH�D�WHU]L�SHU�OH�GHVFULWWH�ÀQDOLWj��LO�GDWR�
SHUVRQDOH�QHFHVVDULDPHQWH�DVVXPH�XQ�VXR�HFRQRPLFR�´YDORUH�DJJLXQWRµ��
SURSULDPHQWH�DJJLXQWR��DOOD�VXD�EDVLODUH�QDWXUD�GL�GDWR�DWWLQHQWH�DOO·LQGLYL-
GXR��GDO�UHLPSLHJR�FKH�QH�IDUj�O·RSHUDWRUH�FRPPHUFLDOH�FXL�LO�GDWR�q�VWDWR�
FRPXQLFDWR��,QVRPPD��LO�GDWR�SHUVRQDOH�GLYLHQH�DOWUHVu�SDWULPRQLDOH�QHOOD�
VWHVVD�HVDWWD�PLVXUD�LQ�FXL�q�HVVR�VLD�FRPPHUFLDWR�R�GLYHQWL�FRPPHUFLDELOH��
6LŲDWWD�GHVWLQD]LRQH�FRPPHUFLDOH��QHO�FRVWUXWWR�GHO�JLXGLFH�DPPLQLVWUDWLYR��
YDOH�TXLQGL�D�SDWULPRQLDOL]]DUH�LO�GDWR�H�FRQIHULUJOL�IXQ]LRQH�GL�FRQWURSUH-
VWD]LRQH�GHO�VHUYL]LR��,O�FRQWUDWWR�SUHVXQWDPHQWH�JUDWXLWR�GLYHQWD�SHUWDQWR�
RQHURVR��OD�SUHVWD]LRQH�GHO�VHUYL]LR��PHVVD�D�GLVSRVL]LRQH�GHOOD�SLDWWDIRUPD��
YLHQH�FRPSHQVDWD��DQ]LFKp�FRQ�OD�GD]LRQH�GL�GHQDUR��FRQ�OD�FHVVLRQH�GHL�GDWL�
dell’utente a scopo commerciale (il dato patrimonializzato). 
7XWWR�FLz��GL�SHU�Vp��QRQ�SXz�ULWHQHUVL�Qp�YLHWDWR�Qp�LOOHFLWR��SRVWR�FKH�LO�
modello negoziale replica perfettamente la fattispecie della permuta codi-
ÀFDWD�GDOO·DUW�������F�F�15

/H�VHQWHQ]H��DYDOODQGR�OD�FHQVXUD�GHOO·$QWLWUXVW��RVVHUYDQR�FKH�́ LO�IHQRPHQR�
GHOOD�´SDWULPRQLDOL]]D]LRQHµ�GHO�GDWR�SHUVRQDOH��WLSLFR�GHOOH�QXRYH�HFRQR-
PLH�GHL�PHUFDWL�GLJLWDOL��LPSRQH�DJOL�RSHUDWRUL�GL�ULVSHWWDUH��QHOOH�UHODWLYH�
WUDQVD]LRQL�FRPPHUFLDOL��TXHJOL�REEOLJKL�GL�FKLDUH]]D��FRPSOHWH]]D�H�QRQ�
LQJDQQHYROH]]D�GHOOH�LQIRUPD]LRQL�SUHYLVWL�GDOOD�OHJLVOD]LRQH�D�SURWH]LRQH�
GHO�FRQVXPDWRUH��FKH�GHYH�HVVHUH�UHVR�HGRWWR�GHOOR�VFDPELR�GL�SUHVWD]LRQL�
FKH�q�VRWWHVR�DOOD�DGHVLRQH�DG�XQ�FRQWUDWWR�SHU�OD�IUXL]LRQH�GL�XQ�VHUYL]LR��

FLz�DYYLHQH�FRPH�QDWXUDOH�HŲHWWR�LQGRWWR�H�VHQ]D�LPSLHJR�GHL�GDWL�SHUVRQDOL��LO�SUREOHPD�GHOOD�
patrimonializzazione del dato semplicemente non si pone.
15�3HU�XQ�DSSURIRQGLPHQWR�GHO�WHPD��VLD�SXU�LQ�GLYHUVR�PD�FRQWLJXR�FRQWHVWR��VLD�SHUPHVVR�
ULQYLDUH�D�(��*,5,12��Criptovalute: un problema di legalità funzionale��LQ�Riv. Dir. Banc.� ����
�����S�������´9·q�LQÀQH�OD�SULPLWLYD�DUWH�GHO�EDUDWWR��JLXULGLFDPHQWH��SHUPXWD��SL��FKH�OHFLWD�
SHU�LO�GLULWWR�FLYLOH��DUW�������F�F����WDORUD�SUREOHPDWLFD�SHU�TXHOOR�ÀVFDOH��>���@�3URSULR�OD�
tecnica del baratto costituisce la radice giuridica di quelle forme anomale di commercio che 
RJJL�DQQRYHUDQR�L�SULPL�FDVL�GL�QHJR]L�FKH�FHGRQR�EHQL�D�IURQWH�QRQ�GL�GHQDUR�PD�GL�GDWL��
LPPDJLQL�IRWRJUDÀFKH�R�YLGHR�GHJOL�DFTXLUHQWL��)HQRPHQR�FKH�SXz�IRUVH�VFLRFFDUH�SHU�OD�SRWHQ]D�
SUREDWRULD�GHOO·LPPHQVR�JUDGR�GL�LUUHVSRQVDELOLWj�FRQ�FXL�JOL�LQGLYLGXL�QRQ�HVLWDQR�D�ULSRUUH�
in mani sconosciute (non solo quelle del compratore diretto ma anche delle potenzialmente 
LQÀQLWH�PDQL�GL�FRORUR�FKH�GD�FRVWXL�D�ORUR�YROWD�FRPSUHUDQQR��SDUWL�GHOOD�ORUR�YLWD�H�GHOOD�ORUR�
LQWLPLWj��WXWWDYLD��LQ�WHUPLQL�VTXLVLWDPHQWH�OHJDOL��OD�IDWWLVSHFLH�q�SHUIHWWDPHQWH�DVFULYLELOH�DOOD�
SHUPXWD��FLRq�XQD�SUDWLFD�VHFRODUH�ULFRQRVFLXWD�FRPH�OHFLWD�GD�SUHVVRFKp�RJQL�RUGLQDPHQWR��
D�QXOOD�ULOHYDQGR�FKH�LQ�HSRFKH�DUFDLFKH�XQ�FDYDOOR�IRVVH�SHUPXWDWR�FRQ�FLQTXH�SHFRUH�H�FKH�
RJJL�XQD�PDJOLHWWD�GL�FRWRQH�SRVVD�YDOHUH�WUH�IRWRJUDÀH�SLXWWRVWR�FKH�XQ�QXPHUR�WHOHIRQLFR�
R�XQ�LQGLUL]]R�H�PDLO��JLDFFKp�O·LPPDWHULDOLWj��R�OD�GLYHUVD�PDWHULDOLWj��GHO�EHQH�QXOOD�WRJOLH�
alla sua natura di bene”. 
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TXDOH�q�TXHOOR�GL�XWLOL]]R�GL�XQ�VRFLDO�QHWZRUNµ��SHU�TXLQGL�SUHFLVDUH�FKH�´LO�
YDORUH�HFRQRPLFR�GHL�GDWL�GHOO·XWHQWH�LPSRQH�DO�SURIHVVLRQLVWD�GL�FRPXQLFDUH�
DO�FRQVXPDWRUH�FKH�OH�LQIRUPD]LRQL�ULFDYDELOL�GD�WDOL�GDWL�VDUDQQR�XVDWH�SHU�
ÀQDOLWj�FRPPHUFLDOL�FKH�YDQQR�DO�GL�Oj�GHOOD�XWLOL]]D]LRQH�GHO�VRFLDO�QHWZRUN��
LQ�DVVHQ]D�GL�DGHJXDWH�LQIRUPD]LRQL��RYYHUR�QHO�FDVR�GL�DŲHUPD]LRQL�IXRU-
YLDQWL��OD�SUDWLFD�SRVWD�LQ�HVVHUH�SXz�TXLQGL�TXDOLÀFDUVL�FRPH�LQJDQQHYROHµ��
1HOOR�VSHFLÀFR�²�SURVHJXRQR�OH�VHQWHQ]H�²�QRQ�SXz�FRRQHVWDUVL�O·DVVXQWR�SHU�
FXL�´LO�ULFKLDPR�DO�FRQFHWWR�GL�JUDWXLWj�VDUHEEH�JLXVWLÀFDWR�GDOOD�PDQFDWD�
richiesta del pagamento di una somma di denaro e che il consumatore medio 
DWWULEXLUHEEH�D�WDOH�WHUPLQH��QHOOD�VXD�DFFH]LRQH�FRPXQH��LO�VLJQLÀFDWR�GL�
PHUD�DVVHQ]D�GL�XQ�FRUULVSHWWLYR�SDWULPRQLDOH��/D�SUDWLFD�� LQIDWWL��q�VWDWD�
VDQ]LRQDWD�LQ�UDJLRQH�GHOOD�LQFRPSOHWH]]D�GHOOH�LQIRUPD]LRQL�IRUQLWH��FKH�D�
IURQWH�GHO�́ FODLPµ�GL�́ JUDWXLWjµ�GHO�VHUYL]LR�QRQ�FRQVHQWLYDQR�DO�FRQVXPDWRUH�
GL�FRPSUHQGHUH�FKH�LO�SURIHVVLRQLVWD�DYUHEEH�SRL�XWLOL]]DWR�L�GDWL�GHOO·XWHQWH�
D�ÀQL�UHPXQHUDWLYL��SHUVHJXHQGR�XQ�LQWHQWR�FRPPHUFLDOHµ��SRQHQGRVL�FRQ�
FLz�LQ�FRQWUDVWR�FRQ�L�VRSUDPHQ]LRQDWL�2ULHQWDPHQWL�SHU�O·DWWXD]LRQH�GHOOD�
'LUHWWLYD���������&(�´FKH�LPSRQJRQR�HVSUHVVDPHQWH�DL�SURIHVVLRQLVWL�GL�
non occultare l’intento commerciale di una pratica”.
/D�́ PHWDPRUIRVLµ�GHO�FRQWUDWWR��GD�JUDWXLWR�DG�RQHURVR�LQ�IXQ]LRQH�GHOO·XVR�
R�GHOOD�GHVWLQD]LRQH�FRPPHUFLDOH�GHL�GDWL�GHOO·XWHQWH��FRPSRUWD��TXDOH�
LQHOXGLELOH�FRUROODULR��OD�QHFHVVLWj�GL�RVVHUYDUH�HOHPHQWDUL�REEOLJKL�GL�WUD-
VSDUHQ]D��OD�FXL�YLROD]LRQH�YDOH�D�ULTXDOLÀFDUH�OD�IDWWLVSHFLH�DOOD�VWUHJXD�GL�
pratica commerciale scorretta16.
6XO�SLDQR�GHO�ULVSHWWR�GHOOD�GLVFLSOLQD�FRQFRUUHQ]LDOH��DWWXDWR�PHGLDQWH�OD�
WXWHOD�GHO�FRQVXPDWRUH��LO�SUREOHPD�DSSDUH�GXQTXH�HVDXULUVL�LQ�XQ�REEOLJR�GL�
ULYHOD]LRQH�GHOO·DXWHQWLFD�QDWXUD�GHO�FRQWUDWWR17��7XWWDYLD��LQ�FRQVLGHUD]LRQH�

16�3UHFLVDQGRVL�²�DG�XOWHULRUH�FRQIHUPD�GHO�GLYHUVR�EHQH�SURWHWWR�GDOOH�GXH�GLVFLSOLQH�²�FKH�´OD�
FLUFRVWDQ]D��SRL��FKH�DL�ÀQL�GHOOD�SUHGLVSRVL]LRQH�GHOOD�FRVLGGHWWD�́ LQIRUPDWLYD�SULYDF\µ�L�UHODWLYL�
RULHQWDPHQWL�VXJJHULVFDQR�XQD�VXGGLYLVLRQH�LQ�VH]LRQL�RYYHUR�́ VWUDWLÀFDWD�RQ�OLQHµ�QRQ�q�ULOHYDQWH�
DL�ÀQL�GHOOD�FDUHQ]D�LQIRUPDWLYD�GHO�FODLP�ULOHYDWD�GDOO·$XWRULWj��LQ�UDJLRQH�GHOOD�GLYHUVLWj�GHL�
FDPSL�GL�DSSOLFD]LRQH�H�GHJOL�VWUXPHQWL�GL�WXWHOD�SUHYLVWL�GDOOH�UHODWLYH�QRUPDWLYH�GL�VHWWRUH�µ
17�/H�VHQWHQ]H�UHVSLQJHUDQQR�OD�FHQVXUD�DOO·HFFHVVLYLWj�GHO�SURYYHGLPHQWR�FKH�RUGLQDYD�OD�UHWWLÀFD�
del claim contestati riconoscendo la liceità e la proporzionalità della misura e smentendone 
O·DVVHULWD�LPSUDWLFDELOLWj�WHFQLFD��0LVXUD�WXWWDYLD�DSSDUHQWHPHQWH�GLVDWWHVD�GDO�JHVWRUH��VWDQGR�D�
TXDQWR�ULOHYDWR�GDO�VXFFHVVLYR�SURYYHGLPHQWR�GHO����JHQQDLR�������FRQ�LO�TXDOH�O·$JFP�SURVHJXLUj�
LO�SURFHGLPHQWR�VDQ]LRQDWRULR�LQ�HVHFX]LRQH�GHOOH�VHQWHQ]H��7DOH�SURYYHGLPHQWR�ULPDUFD�TXDQWR�
VHJXH�� $́WWXDOPHQWH��QHOOD�SDJLQD�GL�UHJLVWUD]LRQH�D�)%��D�IURQWH�GHO�FODLP�¶)DFHERRN�WL�DLXWD�D�
FRQQHWWHUWL�H�ULPDQHUH�LQ�FRQWDWWR�FRQ�OH�SHUVRQH�GHOOD�WXD�YLWD·�H�GHOO·DŲHUPD]LRQH�¶q�YHORFH�H�
VHPSOLFH·��SHUPDQH�O·DVVHQ]D�GL�TXDOXQTXH�LQGLFD]LRQH�FKH�IRUQLVFD�XQD�DGHJXDWD�LQIRUPDWLYD�
DJOL�XWHQWL��FRQ�LPPHGLDWH]]D�HG�HűFDFLD��LQ�PHULWR�DOOD�UDFFROWD�FKH�YLHQH�HŲHWWXDWD�GHL�ORUR�
GDWL��DO�ORUR�YDORUH�FRPPHUFLDOH��DOOD�ORUR�FHQWUDOLWj�SHU�LO�VHUYL]LR�GL�VRFLDO�QHWZRUN�RŲHUWR�H�
DOO·XVR�GHJOL�VWHVVL�D�ÀQL�UHPXQHUDWLYL��,O�ULQYLR�DOOH�&RQGL]LRQL�G·8VR�H�DOOD�1RUPDWLYD�VXL�GDWL�
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GHOOD�ULTXDOLÀFD]LRQH�FLYLOLVWLFD�GHO�QHJR]LR�RSHUDWD�GDO�JLXGLFH�DPPLQLVWUD-
WLYR��O·DQDOLVL�SXz�H�GHYH�FRPSLHUH�XQ�XOWHULRUH�SDVVR�
Acclarato che la messa a disposizione di uno spazio della piattaforma non 
FRVWLWXLVFH�XQ�VHUYL]LR�JUDWXLWR�EHQVu��DG�RJQL�HŲHWWR��XQD�SHUPXWD�VHFRQGR�
LO�FRGLFH�FLYLOH18��RFFRUUH�GRPDQGDUVL�VH�OD�SUHYLVLRQH�GL�FHVVLRQH�GHO�GDWR�
D�ÀQL�FRPPHUFLDOL�FRQVHUYL� OD�VXD�YDOLGLWj�XQD�YROWD�FKH�WDOH�ÀQDOLWj�VLD�
VWDWD�GLFKLDUDWD�R�ULVXOWL�DOWULPHQWL�VXVFHWWLELOH�GL� LQYDOLGD]LRQH��6L�WUDWWD�
dunque di andare “oltre” la sentenza per comprendere se il suo portato sia 
VXVFHWWLELOH�GL�HVLWL�DSSOLFDWLYL�XOWHULRUL�H�GLYHUVL�GDOOD�PHUD�ULYHOD]LRQH�GHOOD�
YDOHQ]D�SDWULPRQLDOH�GHO�GDWR��6H��LQ�DOWUH�SDUROH��VLD�SRVVLELOH�FRQFHSLUH�
XQR�VYLOXSSR�FLYLOLVWLFDPHQWH�SL��LQFLVLYR�ULVSHWWR�DOOD�PHUD�HOLPLQD]LRQH�
GHOO·RSDFLWj�QHOO·LQJDQQHYROH�PHVVDJJLR�GL�JUDWXLWj�
8QR�VSXQWR�LQ�WDO�VHQVR�SDUUHEEH�GHVXPLELOH�GDOOR�VWHVVR�&RGLFH�GHO�&RQ-
VXPR��VLD�SXU��FRPH�VL�QRWHUj��LQ�XQD�SURVSHWWLYD�WUDYDOLFDQWH�O·RELHWWLYR�
FRQFRUUHQ]LDOH��H�� LQ�SDUWLFRODUH��GDOO·DUW�����FRPPD�����$�PHQWH�GL�WDOH�
QRUPD��O·DFFHUWDPHQWR�GHOOD�YHVVDWRULHWj�GHOOD�FODXVROD��FKH��DL�VHQVL�GHO�
VXFFHVVLYR�DUW������QH�GHWHUPLQD�OD�QXOOLWj19) “non attiene alla determina-
]LRQH�GHOO·RJJHWWR�GHO�FRQWUDWWR��Qp�DOO·DGHJXDWH]]D�GHO�FRUULVSHWWLYR�GHL�
EHQL�H�GHL�VHUYL]Lµ��
*LXVWDPHQWH�OD�OHJLVOD]LRQH�GL�SURWH]LRQH�LQ�IDYRUH�GHO�FRQVXPDWRUH�QRQ�
può consentire un sindacato dell’oggetto della prestazione o del prezzo del 
EHQH�R�GHO�VHUYL]LR��SHU�O·HOHPHQWDUH�UDJLRQH�FKH�XQ�VLŲDWWR�DEQRUPH�SRWHUH�
FR]]HUHEEH��SULPD�DQFRUD�FKH�FRQWUR�LO�SULQFLSLR�GL�DXWRQRPLD�FRQWUDWWXDOH�
H[�DUW�������F�F���FRQWUR�OD�ÀQDOLWj�VWHVVD�GHOOD�GLVSRVL]LRQH��LQVFULWWD�LQ�XQ�
TXDGUR�UHJRODWRULR�FKH��VL�q�QRWDWR��SHUVHJXH�LQ�XOWLPD�DQDOLVL�OD�JDUDQ]LD�
di piena concorrenza sul mercato. 
1RQGLPHQR�TXHOOD�VWHVVD�QRUPD�UHFD�XQ·HFFH]LRQH��QRQ�FRQWD�O·RJJHWWR�
R�LO�SUH]]R�´SXUFKp�WDOL�HOHPHQWL�VLDQR�LQGLYLGXDWL�LQ�PRGR�FKLDUR�H�FRP-
prensibile”20��'LVSRVL]LRQH�FKH�ULHFKHJJLD��VLD�SXU�FDODQGROR�QHOOR�VSHFLÀFR�

QRQ�UDSSUHVHQWD�XQD�LQIRUPDWLYD�LPPHGLDWD�H�FKLDUD�H�LO�PHUR�LQVHULPHQWR�GHOOD�IUDVH�¶q�YHORFH�
H�VHPSOLFH·�DO�SRVWR�GHO�SUHFHGHQWH�FODLP�GL�JUDWXLWj�QRQ�IRUQLVFH��RYYLDPHQWH��FKLDULPHQWL�VXO�
YDORUH�HFRQRPLFR�GHL�GDWL�SHUVRQDOLµ�
18�3DFLÀFD�HVVHQGR�O·DSSOLFD]LRQH�GHOOD�OHJJH�LWDOLDQD��SHUDOWUR�FRUUHWWDPHQWH�FRQIHUPDWD�GDOOH�
YLJHQWL�FRQGL]LRQL�G·XVR�GHOOD�SLDWWDIRUPD��SXQWR������&RQGL]LRQL�G·XVR�)%�DWWXDOL��
19�1XOOLWj�GL�SURWH]LRQH��TXLQGL�QRQ�WDOH�GD�WUDYROJHUH�O·LQWHUD�SDWWXL]LRQH��DUW������FR�����cit.) 
20�*Lj�GD�WHPSR�q�VWDWR�LQHFFHSLELOPHQWH�DŲHUPDWR�FKH�́ LO�FRQWUROOR�JLXGL]LDOH�VXO�FRQWHQXWR�GHO�
FRQWUDWWR�VWLSXODWR�FRQ�LO�FRQVXPDWRUH��SXU�SRVWXODQGR�XQD�YDOXWD]LRQH�FRPSOHVVLYD�GHL�GLULWWL�
H�GHJOL�REEOLJKL�LYL�FRQWHPSODWL��H�QHO�FXL�DPELWR�VYDQWDJJL�H�EHQHÀFL�GHWHUPLQDWL�GD�VLQJROH�
FODXVROH�SRVVRQR�FRPSHQVDUVL��q�FLUFRVFULWWR�DOOD�FRPSRQHQWH�QRUPDWLYD�GHO�FRQWUDWWR�VWHVVR��
PHQWUH�q�SUHFOXVD�RJQL�YDOXWD]LRQH�DŲHUHQWH�OH�FDUDWWHULVWLFKH�WLSRORJLFKH�H�TXDOLWDWLYH�GHO�EHQH�
R�GHO�VHUYL]LR�IRUQLWR��R�O·DGHJXDWH]]D�WUD�OH�UHFLSURFKH�SUHVWD]LRQL��ULFKLHGHQGRVL�VROWDQWR��DOOD�
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FRQWHVWR�FRQVXPHULVWLFR��LO�SULQFLSLR�GL�GHWHUPLQD]LRQH�R�GHWHUPLQDELOLWj�
GHOO·RJJHWWR�QHJR]LDOH�GL�FXL�DOO·DUW�������F�F��²�FKH�QRWRULDPHQWH�HVFOXGH�
OD�YDOLGLWj�GHOOD�FODXVROD�FKH�QRQ�VSHFLÀFKL��LQ�PRGR�RELHWWLYR��L�FULWHUL�GL�
determinabilità dell’oggetto21��/R�VFRSR�GHOO·DUW��������GL�FXL�O·DUW�����FRP-
PD���FLW��QRQ�q�FKH�XQD�GHFOLQD]LRQH�VHWWRULDOH��q�GXQTXH�GL�LPSHGLUH�FKH�
O·RJJHWWR�GL�XQD�SUHVWD]LRQH�R�LO�VXR�FRUULVSHWWLYR�VLDQR�ULPHVVL�DOO·DUELWULR�GL�
XQD�SDUWH��QHOOD�VSHFLH�GHO�IRUQLWRUH�GHO�VHUYL]LR��R�DűGDWL�D�FULWHUL�WDOPHQWH�
YDJKL�H�IXPRVL�GD�FRQ�FRQVHQWLUH�OD�FRQWUROODELOLWj�H[�SRVW�GHOOD�YDOXWD]LRQH�
HŲHWWXDWD�GDOO·DOWUD�SDUWH��1RQ�FRQWD�LQVRPPD��FLUFRVFULYHQGR�O·DQDOLVL�DO�
VHFRQGR�DVSHWWR��FRUULVSHWWLYR���TXDQWR�VLD�´FDURµ�XQ�SURGRWWR��PHQWUH�q�
indispensabile che l’acquirente sia posto in condizioni di conoscere quel 
FRVWR��QRQ�SRWHQGRVL�DFFHWWDUH�FKH�XQ�EHQH�R�XQ�VHUYL]LR�VLD�FRPSUDYHQGXWR�
senza una chiara esplicitazione del prezzo. 
,Q�WDOH�FRQWHVWR�V·LQQHVWD�LO�SURQXQFLDPHQWR�GHO�JLXGLFH�DPPLQLVWUDWLYR�FKH�
LQWURGXFH�LO�VRSUD�FKLDULWR�FRQFHWWR�GL�SDWULPRQLDOL]]D]LRQH�GHO�GDWR�RYH�
XWLOL]]DWR�SHU�VFRSL�FRPPHUFLDOL��GXQTXH�FRPH�FRQWURSUHVWD]LRQH�GHOO·XVR�
GHOOD�SLDWWDIRUPD��3URVHJXHQGR�H�DPSOLDQGR�OR�VWDWXLWR��VH�OD�FRQVHJQD�GHL�
GDWL�HVSULPH�LO�FRUULVSHWWLYR�GHOOD�SUHVWD]LRQH�GL�SLDWWDIRUPD��q�OHFLWR�LQIHULUH�
FKH�OD�VXD�PDQFDWD�TXDQWLÀFD]LRQH�LPSHGLVFD�DOO·XWHQWH�XQ�FRVFLHQWH�YHU-
VDPHQWR�GHO�SUH]]R��,Q�DOWUL�WHUPLQL��O·XWHQWH�VD��GRSR�OD�SLHQD�H�LPPHGLDWD�

VWUHJXD�GHOO·DUW�������WHU��FRPPD����F�F���SRL�VRVWLWXLWR�GDOO·DUW������FRPPD����'�/JV����VHWWHPEUH�
�����Q��������FKH�O·RJJHWWR�GHO�FRQWUDWWR�HG�LO�FRUULVSHWWLYR�SDWWXLWR�VLDQR�LQGLYLGXDWL�LQ�PRGR�
FKLDUR�H�FRPSUHQVLELOHµ��FRVu�&DVV������VHWWHPEUH�������Q���������
21�5HJROD�FKH�KD�WURYDWR�DPSLD�DSSOLFD]LRQH�QHOOD�JLXULVSUXGHQ]D�EDQFDULD�H�ÀQDQ]LDULD�
�LQ�WHPD�GL�GHULYDWL�H�QRQ�VROR���,Q�WDO�VHQVR�VL�q�SUHFLVDPHQWH�DŲHUPDWR��´,O�UHTXLVLWR�GHOOD�
determinatezza o della determinabilità dell’oggetto dell’obbligazione esprime la fondamentale 
HVLJHQ]D�GL�FRQFUHWH]]D�GHOO·DWWR�FRQWUDWWXDOH��DYHQGR�OH�SDUWL�OD�QHFHVVLWj�GL�VDSHUH�O·LPSHJQR�
DVVXQWR�RYYHUR�L�FULWHUL�SHU�OD�VXD�FRQFUHWD�GHWHUPLQD]LRQH��LO�FKH�SXz�HVVHUH�SUHJLXGLFDWR�
GDOOD�SRVVLELOLWj�FKH�OD�PLVXUD�GHOOD�SUHVWD]LRQH�VLD�GLVFUH]LRQDOPHQWH�GHWHUPLQDWD��VLD�SXUH�
LQ�SUHVHQ]D�GL�SUHFLVH�FRQGL]LRQL�OHJLWWLPDQWL��GD�XQD�VROWDQWR�GHOOH�SDUWLµ��&DVV�����IHEEUDLR�
�����Q��������9��DQFKH�7ULE��0LODQR�����IHEEUDLR������H�&DVV������JLXJQR�������Q���������
in Riv. giur. Edil.��������,�������1HOOD�VSHFLÀFD�PDWHULD�GHULYDWLYD�VL�QRWLQR��IUD�OH�PROWH�H�
SL��UHFHQWL��OH�FRHYH�7ULE��0LODQR�H�$SS��0LODQR���PDU]R������H�7ULE��7HUQL�����PDU]R������
�RYH�XOWW��ULŲ����,Q�YLD�SL��JHQHUDOH��VHFRQGR�JOL�LQVHJQDPHQWL�GHOOD�&DVVD]LRQH�OD�FODXVROD�q�
LQGHWHUPLQDWD��GXQTXH�LQYDOLGD��RYH�FRQWHQJD�´JHQHULFL�ULIHULPHQWL��GDL�TXDOL�QRQ�HPHUJD�FRQ�
FKLDUH]]D�TXDOH�SUHYLVLRQH�OH�SDUWL�DEELDQR�LQWHVR�ULFKLDPDUH�FRQ�OD�ORUR�SDWWXL]LRQHµ��VHQW��
Q���������������PHQWUH�´LO�UHTXLVLWR�GHOOD�QHFHVVDULD�GHWHUPLQD]LRQH�VFULWWD�>���@�SXz�HVVHUH�
VRGGLVIDWWR�DQFKH�SHU�UHODWLRQHP��DWWUDYHUVR�LO�ULFKLDPR�D�FULWHUL�SUHVWDELOLWL�HG�HOHPHQWL�
HVWULQVHFL�SXUFKp�RELHWWLYDPHQWH�LQGLYLGXDELOLµ��VHQW��Q���������������FRVu�FRPH�q�VXűFLHQWH�
FKH�O·RJJHWWR�GHOOD�SDWWXL]LRQH�´VLD�GHVXPLELOH�GDO�FRQWUDWWR�FRQ�O·RUGLQDULD�GLOLJHQ]D��VHQ]D�
DOFXQ�PDUJLQH�GL�LQFHUWH]]D�R�GL�GLVFUH]LRQDOLWj�LQ�FDSR�DO�PXWXDQWH��QRQ�ULOHYDQGR�OD�ULOHYDQGR�
OD�GLűFROWj�GHO�FDOFROR�QHFHVVDULR�SHU�SHUYHQLUH�DO�ULVXOWDWR�ÀQDOH��Qp�OD�SHUL]LD�ULFKLHVWD�SHU�
OD�VXD�HVHFX]LRQHµ��VHQW��Q���������������
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GLVFORVXUH�LPSRVWD�GDOOH�VHQWHQ]H��FKH�HJOL�SDJKHUj�LO�VHUYL]LR�DWWUDYHUVR�L�
VXRL�GDWL�PD�QRQ�VD�TXDOH�VLD�LO�UHDOH�YDORUH�GHO�VXR�LPSHJQR�
,O�GLVFRUVR�VL�ID�TXL�SL��VRWWLOH�PD�QRQ�PHQR�DWWUDHQWH��,O�SUREOHPD�VL�VSRVWD�
GDOOD�SDWULPRQLDOL]]D]LRQH�DOOD�YDORUL]]D]LRQH�GHO�GDWR��1RQ�VL�VWUDWWD�GL�XQ�
VRÀVPD��EHQVu�GHO�FRPSOHWDPHQWR�ORJLFR�GHOOD�TXDOLÀFD]LRQH�LQWURGRWWD�GDO�
7$5�H��DQFRU�SULPD�G·HVVR�H�VLD�SXU�QRQ�FRQ�OD�VWHVVD�QLWLGD�SUHFLVLRQH��JLj�
riconosciuta dalle altre fonti menzionate nelle sentenze. 
1HO�PRPHQWR�LQ�FXL�VL�HOHYL�OD�FHVVLRQH�GHL�GDWL�FRQ�GHVWLQD]LRQH�FRPPHU-
FLDOH�D�FRQWURSUHVWD]LRQH��GXQTXH�D�SUH]]R�GHO�VHUYL]LR��RYYLH�HVLJHQ]H�
di coerenza sistematica impongono che quella controprestazione possa e 
GHEED�HVVHUH�GLPHQVLRQDWD�LQ�WHUPLQL�PRQHWDUL��VH�YHUDPHQWH�VL�YXRO�GDUH�
XQ�VHQVR�²�XQ�VHQVR�GL�UHDOH�SHVR�HFRQRPLFR�²�DO�VLQDOODJPD�QHJR]LDOH��,Q�
XQD�QRUPDOH�SHUPXWD�L�EHQL�VFDPELDWL�DYUDQQR�QRUPDOPHQWH�XQ�YDORUH�GL�
PHUFDWR��SHUDOWUR�ULOHYDQWH�DQFKH�D�ÀQL�ÀVFDOL���GXQTXH�OH�SDUWL�VDUDQQR�LQ�
JUDGR�GL�VWLPDUH�LO�ULVSHWWLYR�VDFULÀFLR��WDQW·q�FKH�O·HTXLOLEULR�IUD�OH�SUHVWD-
]LRQL��LQ�FDVR�GL�VIDVDWXUH�GL�YDORUL��YLHQH�QRUPDOPHQWH�UDJJLXQWR�PHGLDQWH�
LO�YHUVDPHQWR�GL�XQ�FRQJXDJOLR�LQ�GHQDUR�
1HO�FDVR�LQ�SDUROD��OD�YDORUL]]D]LRQH�SRWUHEEH�DYHU�OXRJR�VHFRQGR�SOXULPL�
SDUDPHWUL�FKH�SRUWHUHEEHUR�DG�HYLGHQ]LDUH�XQD�PDJJLRU�UHGGLWLYLWj�SHU�
LO� IRUQLWRUH�GHJOL�XWHQWL�SL��DWWLYL��YD�GD�Vp�FKH�FKL�´SRVWDµ�GLHFL�YROWH�DO�
JLRUQR�VX�XQD�UHWH�VRFLDOH��LQWURGXFH�FRQWHQXWL�H�ULYHOD�GDWL�LQ�PLVXUD�HQRU-
PHPHQWH�PDJJLRUH�GL�FKL�SRVWL�XQ�VXFFLQWR�FRPPHQWR�XQD�YROWD�DO�PHVH���
QH�FRQVHJXH�FKH�QRQ�WXWWL�L�GDWL��H�GL�FRQVHJXHQ]D�QRQ�WXWWL�L�FOLHQWL��VRQR�
HJXDOL�H�FKH�PROWL�XWHQWL�FHUWDPHQWH�VL�ULYHODQR�SL��UHGGLWL]L�GL�PROWL�DOWUL��
&Lz�HVFOXGH�XQD�EDQDOH�H�LQLTXD�GLYLVLRQH�IUD�LO�IDWWXUDWR�SXEEOLFLWDULR�GHO�
JHVWRUH�H�LO�QXPHUR�GL�XWHQWL�DWWLYL�GLFKLDUDWL�FKH�FRQGXUUHEEH�SHUDOWUR�D�
YDORUL]]D]LRQL�SUR�FDSLWH�LUULVRULH��0D�DOWUH�VROX]LRQL�VDUHEEHUR�FHUWDPHQWH�
possibili e ipotizzabili22. 
'RYUHEEH�GXQTXH�HVVHUH�LO�IRUQLWRUH�GHO�VHUYL]LR�D�FRPXQLFDUH�WDOH�YDORUH�
UHQGHQGR�GLVSRQLELOL�GHL�FULWHUL�GL�FDOFROR�FKH�FRQVHQWDQR�XQ·DGHJXDWD�YHUL-
ÀFD]LRQH�GHOO·DWWHQGLELOLWj�GHOOD�VWLPD��
7XWWR�FLz�QRQ�q�VLQ�TXL�DFFDGXWR�Qp��DOPHQR�SHU�XQ�WHPSR�QRQ�EUHYH��DFFD-
GUj��3UHYDOH�TXL��LQ�WXWWD�OD�VXD�SUHSRWHQWH�GLPHQVLRQH��TXHO�URYHVFLDPHQWR�
GL�OLEHUWj�DSSURSULDWLYD�LVSLUDWD�DOOD��FKLPHUD�GL��JUDWXLWj�VX�FXL�FL�VLDPR�
LQWUDWWHQXWL�QHO�SULPR�SDUDJUDIR��&RQ�O·LOOXVLRQH�GHO�JUDWXLWR��LO�JHVWRUH�DWWLUD�

22�3HU�HVHPSLR��VWDELOHQGR�cluster�GL�LPSLHJR�SXEEOLFLWDULR�GHL�GDWL��SURSRU]LRQDQGR�LO�QXPHUR�
GHL�GDWL�GHL�FOLHQWL�FKH�YL�FRQWULEXLVFRQR�H�ULFDOFRODQGR��VXOOD�EDVH�GHL�ULFDYL��LO�YDORUH�XQLWDULR�
DWWULEXLELOH�D�FLDVFXQ�XWHQWH��*OL�DOJRULWPL�VDQQR�IDUH�EHQ�DOWUR�HG�q�SUHVVRFKp�VFRQWDWR�FKH�L�
PROWHSOLFL�SURFHVVL�GL�SURÀOD]LRQH�LQFOXGDQR�DOWUHVu�LO�WDVVR�GL�UHGGLWLYLWj�LQGLYLGXDOH�GL�VLQJROL�
utenti.
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XQD�TXDQWLWj�YHUWLJLQRVDPHQWH�FUHVFHQWH�GL�XWHQWL�H�FRQ�O·DFTXLVL]LRQH�GHL�
GDWL�UHDOL]]D�YROXPL�LQFRPSDUDELOPHQWH�VXSHULRUL�D�TXHOOL�RWWHQLELOL�GD�XQ�
FRVWR�GL�DEERQDPHQWR�FKH��SHU�TXDQWR�FRQWHQXWR��WRJOLHUHEEH�DOO·XWHQ]D�
TXHOO·LOOXVLRQH�VX�FXL�LQYHFH�ULSRVD�O·DSSURSULD]LRQH�LQYHUVD�H�FRPSRUWHUHEEH��
FRQ�RJQL�SUREDELOLWj��XQ�FUROOR�YHUWLFDOH�GHOO·XWHQ]D�
$L�ÀQL�GHO�QRVWUR�GLVFRUVR��WXWWDYLD��OD�FRQFOXVLRQH�QRQ�SXz�HVVHUH�FKH�XQLYRFD��
6H�LO�VLQGDFDWR�JLXGL]LDULR�QRQ�SXz�JLXVWDPHQWH�HVWHQGHUVL�DOO·HQWLWj�GHO�
FRUULVSHWWLYR�EHQVu�DOOD�FKLDUH]]D�H�FRPSUHQVLELOLWj�GHO�VXR�YDORUH�R�GHO�
PHWRGR�SHU�FDOFRODUOR��LO�SXU�WUDVSDUHQWH�ULIHULPHQWR�DOOD�FHVVLRQH�GHL�GDWL�
SHU�ÀQDOLWj�FRPPHUFLDOL�PDQGHUj�HVHQWH�LO�JHVWRUH�GD�UHVSRQVDELOLWj�FRP-
PHUFLDOH�PD�O·DVVHQ]D�GL�TXDOVLDVL�H�UHDOH�LQGLFD]LRQH�GL�YDORUL�R�GL�PHWRGL�GL�
YDORUL]]D]LRQH�QRQ�VRGGLVIHUj�LO�UHTXLVLWR�GHL�FLWW��DUWW�����H�������/D�FODXVROD�
�OD�SDWWXL]LRQH�GL�DSSDUHQWH�JUDWXLWj�FKH��SXU�VH�FRUUHWWD�DOOD�OXFH�GHOOH�VHQ-
WHQ]H��QRQ�HVSULPH�OD�YDORUL]]D]LRQH�GHO�GDWR��VDUj�HVSRVWD�DOOD�YDOXWD]LRQH�
GL�YHVVDWRULHWj�H��FRPH�WDOH��SRWUj�HVVHUH�ULWHQXWD�QXOOD��RYYLDPHQWH�VHQ]D�
LQÀFLDUH�OD�YDOLGLWj�GHOO·LQWHUR�FRQWUDWWR�JUD]LH�DOOD�VDOYDJXDUGLD�DVVLFXUDWD�
GDO�SULQFLSLR�GL�QXOOLWj�GL�SURWH]LRQH��/D�QXOOLWj��D�VXD�YROWD��JHQHUHUHEEH�XQ�
HŲHWWR�UHVWLWXWRULR��GD�FRPPLVXUDUVL�LQ�UHOD]LRQH�D�TXDQWR�LQGHELWDPHQWH�
percepito dal gestore sulla base d’una clausola nulla.
Questo e non altro è il consequenziale esito della patrimonializzazione del dato 
SHUVRQDOH��QHO�FKLDUR�DWWULEXWR�GL�FRUULVSHWWLYLWj�FRQWUDWWXDOH�FKH�OH�VHQWHQ]H�
JOL�ULFRQRVFRQR�D�SLHQR�WLWROR��8QD�FRQFOXVLRQH�VX�FXL�RFFRUUHUj�ULÁHWWHUH�

Pronuncia sul consenso informato: incongruenza  
con la più recente giurisprudenza unionista

/D�SHUVSLFXD�LQWXL]LRQH�GHOOD�SDWULPRQLDOL]]D]LRQH�GHO�GDWR�SHU�ÀQL�FRPPHU-
ciali non è eguagliata dal pronunciamento sulla seconda pratica commerciale 
scorretta oggetto del caso in esame. 
/D�SUDWLFD�LQ�TXHVWLRQH�ULJXDUGDYD�LO�PHFFDQLVPR�GL�WUDVPLVVLRQH�GHL�GDWL�
degli utenti registrati a siti di terzi. Il consenso alla trasmissione era assi-
FXUDWR�GD�XQ·RS]LRQH�´DXWRPDWLFDPHQWH�DWWLYDWD�FRQ�YDOLGLWj�DXWRUL]]DWLYD�
JHQHUDOH�VHQ]D�DOFXQ�SUHYHQWLYR�FRQVHQVR�HVSUHVVR�GD�SDUWH�GHOO·XWHQWH�LQ�
TXDQWR�OD�UHODWLYD�RS]LRQH�ULVXOWDYD�SUHVHOH]LRQDWD�GD�)%��UHVLGXDQGR��LQ�
FDSR�DO�VRJJHWWR�LQWHUHVVDWR��XQD�PHUD�IDFROWj�GL�RSW�RXWµ��/·$XWRULWj�DYHYD�
SRL�DJJLXQWR�FKH�O·XWHQWH�VDUHEEH�VWDWR�LQGRWWR�D�FUHGHUH��DWWUDYHUVR�´O·XVR�
di espressioni atte a condizionare l’utente sulla reale portata delle conse-
JXHQ]H�GHULYDQWL�GDOOD�GHVHOH]LRQH�PHGHVLPDµ�FKH��LQ�FDVR�GL�GLVDWWLYD]LRQH�
GHOOD�SLDWWDIRUPD��OH�FRQVHJXHQ]H�VDUHEEHUR�VWDWH�EHQ�SL��DPSLH�H�SHUYDVLYH�
ULVSHWWR�D�TXDQWR�UHDOPHQWH�SUHYLVWR�H�WHFQLFDPHQWH�QHFHVVDULR�
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/·HFFHVVR�GL�GUDPPDWXUJLD�GLVSLHJDWR�GDOO·$JFP�QRQ�KD�FRQYLQWR�LO�JLXGLFH�
DPPLQLVWUDWLYR�FKH�KD�LQYHFH�ULWHQXWR�FKH�´OD�SLDWWDIRUPD�QRQ�UDSSUHVHQWD�
XQ�PH]]R�DWWUDYHUVR�FXL�JOL�XWHQWL�IRUQLVFRQR�LO�FRQVHQVR�DO�WUDVIHULPHQWR�
GHL�GDWL��GDO�PRPHQWR�FKH�FLz�DYYLHQH�LQ�XQ�PRPHQWR�VXFFHVVLYR��VX�EDVH�
JUDQXODUH�SHU�RJQL�VLQJROD�´DSS�VLWR�ZHEµ��KD�GLVFRQRVFLXWR�OD�QDWXUD�
DJJUHVVLYD�´GHOOH�ORFX]LRQL�XVDWH�SHU�GLVLQFHQWLYDUH�O·XWHQWH�GDO�GLVDWWLYDUH�
OD�SLDWWDIRUPD�ULVXOWD�QRQ�DGHJXDWDPHQWH�PRWLYDWR�R�DSSURIRQGLWR��QRQFKp�
parzialmente contraddittorio” e ha rimarcato che “l’utilizzo [...] di espres-
VLRQL�LQ�DOFXQL�FDVL�GXELWDWLYH�LQ�UHOD]LRQH�DOOH�SRVVLELOL�OLPLWD]LRQL�QHOO·XVR�
GHOOD�́ DSSµ�GL�WHU]L�QHO�FDVR�GL�GLVDWWLYD]LRQH�GHOO·LQWHJUD]LRQH�VL�JLXVWLÀFD�LQ�
UDJLRQH�GHOOD�FLUFRVWDQ]D�FKH�L�GDWL�LQ�RJJHWWR�VRQR��SHU�O·DSSXQWR��GHWHQXWL�
e trattati da soggetti terzi”.
1RQ�q�TXHVWD�OD�VHGH�SHU�GLVTXLVLUH�GHL�PHWRGL�LQYHVWLJDWLYL�GHOO·$QWLWUXVW�
Qp�GHOOH�FRQVHJXHQ]H�FXL�LO�ORUR�GLVSLHJDPHQWR�SRVVD�VSHVVR�FRQGXUUH��,O�
SUREOHPD�q�GLYHUVR��&Lz�FKH�SDUH�VIXJJLUH�DO�7$5�q�LQ�UHDOWj�XQ��SHU�FRVu�GLUH��
EDQDOH�SDUWLFRODUH��IRUVH�WUDVFXUDWR�SHU�XQD�FDVXDOH�SURVVLPLWj�FDOHQGDULVWLFD��
&RQ�OD�VHQWHQ]D����RWWREUH�������QHO�FDVR�&����������OD�&RUWH�GL�*LXVWL]LD�
GHOO·8QLRQH�(XURSHD�DYHYD�UDGLFDOPHQWH�HVFOXVR�OD�YDOLGD�IRUPD]LRQH�GHO�
FRQVHQVR�GHOO·XWHQWH�QHO�FDVR�GL�LQ�FXL�OD�VFHOWD�IRVVH�DűGDWD�DOOD�GHVHOH-
]LRQH�GL�XQ�FDVHOOD�SUHVHOH]LRQDWD�LQ�OXRJR�GL�XQD�PDQLIHVWD]LRQH�HVSOLFLWD��
´ULVXOWD�SUDWLFDPHQWH�LPSRVVLELOH�GHWHUPLQDUH�LQ�PRGR�RJJHWWLYR�VH��QRQ�
GHVHOH]LRQDQGR�XQD�FDVHOOD�SUHVHOH]LRQDWD��O·XWHQWH�GL�XQ�VLWR�,QWHUQHW�DEELD�
HŲHWWLYDPHQWH�PDQLIHVWDWR�LO�SURSULR�FRQVHQVR�DO�WUDWWDPHQWR�GHL�VXRL�GDWL�
SHUVRQDOL��QRQFKp��LQ�RJQL�FDVR��VH�WDOH�FRQVHQVR�VLD�VWDWR�PDQLIHVWDWR�LQ�PRGR�
LQIRUPDWR��1RQ�SXz��LQIDWWL��HVVHUH�HVFOXVR�FKH�GHWWR�XWHQWH�QRQ�DEELD�OHWWR�
O·LQIRUPD]LRQH�FKH�DFFRPSDJQD�OD�FDVHOOD�SUHVHOH]LRQDWD��R�DGGLULWWXUD�FKH�
OR�VWHVVR�QRQ�DEELD�YLVWR�WDOH�FDVHOOD��SULPD�GL�FRQWLQXDUH�OD�SURSULD�DWWLYLWj�
VXO�VLWR�,QWHUQHW�FKH�YLVLWDµ23��/D�FRQFOXVLRQH�FXL�SHUYLHQH�OD�&RUWH�HXURSHD�q�
IRQGDWD�VXO�FRQVLGHUDQGR����GHO�*3'5�H�DOOD�LYL�ULFKLDPDWD�QR]LRQH�GL�́ azione 
positiva inequivocabileµ�QRQFKp�DOOD�LUULOHYDQ]D�GHO�VLOHQ]LR��GHOO·LQDWWLYLWj�R�
della preselezione di caselle.
6HQ]D�LQGXJLDUH�VXOO·HűFDFLD�VFHQRJUDÀFD�GL�LQIRUPD]LRQL�DSRFDOLWWLFKH�R�
GL�PHVVDJJL�PLQDWRUL��GL�FXL�LO�ZHE�q�LQRQGDWR�DO�SXQWR�GD�DYHU�PLWULGDWL]-
]DWR�OD�SL��SDUWH�GHJOL�XWHQWL��VSHFLH�TXHOOL�DGXVL�DOOH�LPEHOOL�LQWLPLGD]LRQL�
GHOOD�UHWH��FRPH�OR�VRQR�L�VXRL�SL��DVVLGXL�IUHTXHQWDWRUL��VRFLR�UHWLVWL� LQ�
SDUWLFRODUH���LO�SUREOHPD�VL�VDUHEEH�SRWXWR�DJHYROPHQWH�ULVROYHUH�DGHUHQGR�
DO�FKLDUR�LQVHJQDPHQWR�GHOOD�&RUWH�HXURSHD��FKH�QHJD�HűFDFLD�GL�DXWHQWLFR�

23�3HU�XQD�SL��DFFXUDWD�WUDWWD]LRQH��UDPPHQWLDPR�DO�/HWWRUH�LO�QRVWUR�Per un consenso (veramente) 
informato: la corte di giustizia UE inizia l’inversione di rotta��LQ�TXHVWD�Rivista�����������S����VV�

01_PwC_01_maggio_2020.indd   66 12/05/20   16:17



pr
iv

ac
y&

  n
.1

 m
ag

g
io

 2
02

0

ƃƄ

e informato consenso alla spunta della casella preselezionata (cioè ad un 
FRPSRUWDPHQWR�́ DWWLYR�GL�QHJD]LRQHµ��LQ�OXRJR�GL�XQD�VFHOWD�GHOLEHUDWD��XQ�
FRPSRUWDPHQWR�́ DWWLYR�GL�DŲHUPD]LRQHµ��LQ�UDJLRQH�GHOOD�SLJUL]LD�GHOO·XWHQWH�
FKH�SUHIHULVFH�PLQLPL]]DUH�L�IDVWLGLRVL�FOLFN��,O�FKH�UHQGH�SL��FRQYHQLHQWH��
SHU�FKL�VWLD�VXO�IURQWH�RSSRVWR��SUHVHOH]LRQDUH�H�FKLHGHUH�OD�VSXQWD�QHJDWLYD�
LQYHFH�GL�FKLHGHUH�XQD�VHOH]LRQH�DWWLYD��D�SDULWj�GL�IDWLFD�VDUj�²�H�FL�ULVLD-
PR�²�VWDWLVWLFDPHQWH�SL��SUREDELOH�ULFHYHUH�FRQVHQVL�SHU�VLOHQ]LR�DVVHQVR�
piuttosto che per assenso esplicito.
,Q�IRQGR��TXHVWD�VYLVWD��IRUVH�LQYRORQWDULD��q�VROR�XQ�´SHFFDWR�YHQLDOHµ�GHOOH�
sentenze se comparato agli insegnamenti che le stesse hanno impartito con 
la prima statuizione.

Verso un ripensamento del preconcetto di “rete facile”  
e della sua sfoggiata invulnerabilità

7DOL�LQVHJQDPHQWL�SRVVRQR�FRVu�ULDVVXPHUVL�
%� OD�ULDŲHUPD]LRQH�GHO�FRQFHWWR�GL�SURSULHWj�GHO�GDWR�LQ�XQ�SDQRUDPD�
WUDYDOLFDQWH�OD�SXUD�ULVHUYDWH]]D��´OD�GLIHVD�GHO�PLRµ��

%� la patrimonializzazione del dato personale e il suo dimensionamento 
HFRQRPLFR��´LO�YDORUH�GHO�PLRµ��

%� OD�ULOHYDQ]D�GHO�GDWR�SHUVRQDOH�LQ�XQD�SURVSHWWLYD�VXSHULQGLYLGXDOH��´LO�
mio come parte del mercato”).

6RWWR�LO�SULPR�SURÀOR��OD�ULVHUYDWH]]D�QH�HVFH�UDŲRU]DWD�H�DFFUHVFLXWD��/D�
GLIHVD�GHO�GDWR�SHUVRQDOH�VXSHUD�L�FRQÀQL�GHOOD�SULYDF\��SHUFKp�WURYD�WXWHOD�
anche contro usi e abusi che pur sfuggirebbero alla superfetazione d’una 
disciplina (mal) concepita per una defensio in suis��SURWH]LRQH�XWRSLFD�LQ�
XQ�VLVWHPD�RUPDL�YLWWLPD�GHO�SUHGDWRULR�PHGLDWLFR�H�LQFDSDFH�GL�WXWHODUH�
FKL�SXU�YRJOLD��LQ�QRPH�GL�XQ�VDFURVDQWR�H�IRQGDPHQWDOH�GLULWWR�GHOO·XRPR�
�GHO�FKH�WURSSR�VSHVVR�FL�VL�GLPHQWLFD���VRWWUDUVL�DOO·HVLEL]LRQLVPR�IRU]DWR�
6RWWR�LO�VHFRQGR�SURÀOR��LO�GDWR�SHUVRQDOH�WURYD�XQD�ULVSRVWD�́ DUPDWDµ�FRQWUR�
O·DEXVR�FKH�HVVR�VXELVFH��'RYH�O·DUPD�q�HJXDOH�H�FRQWUDULD�DO�PRYHQWH�GL�FKL�
QH�DEXVD��OD�VXD�SRWHQ]LDOLWj�HFRQRPLFD��6LQ�TXL��SXU�DPEHQGR�O·RSSRVWR��
abbiamo sempre ritenuto che il dato fosse debolmente proteggibile come 
XQ�LQDWWXDOH�H�LQDWWXDELOH�GLULWWR�GHOOD�SHUVRQD��QRQ�DQFKH�D]LRQDELOH�FRPH�
un patrimonio suscettibile di sfruttamento inscritto in un rapporto sinallag-
PDWLFR��/D�SDWULPRQLDOL]]D]LRQH�GHO�GDWR��OD�VXD�SURPR]LRQH�FRQWUDWWXDOH�D�
FRUULVSHWWLYR�GL�VHUYL]L�HVSULPH�XQD�VRUWD�GL�ULHTXLOLEULR�SURSULHWDULR��GRYH�
SURSULHWj�VWD�DQFKH�H�SUHFLVDPHQWH�SHU�YDORUH��SHU�YDORUH�HFRQRPLFR��&RVu�
FRPH�LQ�QHVVXQD�WUDWWDWLYD�FRPPHUFLDOH�VDUHPPR�GLVSRVWL�D�GRQDUH�HG�
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DQ]L�DPELUHPPR�D�SUHQGHUH��DQFKH�QHO�WUDGH�RŲ�YLUWXDOH�GLYHQWD�XQ�GRYHUH�
SUHQGHUH�FRVFLHQ]D�GHO�QRVWUR�GLULWWR�SURSULHWDULR��GHO�VXR�YDORUH�GL�PHUFDWR�
e della sua commerciabilità. 
,QÀQH�H�GL�FRQVHJXHQ]D��VRWWR�LO�WHU]R�SURÀOR��O·DFFUHVFLXWD�WXWHOD�GHO�GDWR�
SHUVRQDOH�H�LO�VXR�GLPHQVLRQDPHQWR�HFRQRPLFR�GRYUHEEH�LQGXUUH�O·LQWHUD�
XWHQ]D�GL�,QWHUQHW�D�JXDUGDUH�DO�´Vpµ�TXDOH�SURLH]LRQH�GHO�´QRLµ��GRYH�LO�QRL�
QRQ�VWD�SHU�EHFHUR�FROOHWWLYLVPR�EHQVu�SHU�SLHQD�FRVFLHQ]D�FKH�OD�FRPSH-
WL]LRQH�GL�PHUFDWR�QRQ�SXz�EDVDUVL�VXOO·DVVHUYLPHQWR�DOOD�FRQVXHWXGLQH�Qp�
immolarsi sul gelido altare d’una deserta illusione di presenza. Esiste un 
PHUFDWR�GRYH��LQ�RPDJJLR�DO�VXSUHPR�H�DXWHQWLFR�YDORUH�GHOOD�VRVWHQLELOL-
Wj��FLDVFXQR�GHYH�FRQYLQFHUVL�FKH�OD�FRQFRUUHQ]D�VL�EDVD�H�GHYH�EDVDUVL�VX�
FRQGL]LRQL�GL�SDUL�RSSRUWXQLWj��QRQ�JLj�VX�PHWRGL�IDOVDWL�GDOO·LOOXVLRQH�GHO�
FRVWR�]HUR��GRYH�SUHYDOJDQR�JOL�happy few�DELOL�VROR�QHOO·DYHU�VFDOWUDPHQWH�
DEXVDWR�GHO�QRVWUR�²�LQ�VHQVR�VWUHWWR�²�SDWULPRQLR�SHUVRQDOH��
1RQ�YRUUHPPR�DYHU�GHOXVR�L�QRVWUL�/HWWRUL�FRQ�TXHVWD�FRQFOXVLRQH�FKH�
SDUUHEEH�LQIRUPDWD�DG�XQD�ÀORVRÀD�FRL�SLHGL�EHQ�SLDQWDWL�VXOOH�QXYROH��,Q�
TXDQWR�JLXULVWL�DWWLYL��DEELDPR�VFRUWR�LQ�TXHOOH�SURQXQFH�VSXQWL�GL�UHD]LRQH�
EHQ�DQFRUDWL�D�WHUUD��VSXQWL�FRVu�DXGDFL�FKH�QHDQFKH�L�VLJQRUL�GHOOD�UHWH�IRUVH�
LPPDJLQDQR��6SXQWL�FKH��SHUGRQDWHFL��QRQ�YRUUHPPR�DQWLFLSDUYL�SHUFKp�FL�
VSLDFHUHEEH�SULYDUYL�GHO�SLDFHUH�GL�IXWXUH�VRUSUHVH�
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